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APPEARANCES: XXXXX, represented Taxpayer A (hereinafter t he
"Taxpayer"), through April, 1995, when an order granting M. XXXXX' s notion
to withdraw as counsel was issued, XXXXX has represented the taxpayer in
this matter since June, 1994.

SYNOPSI S: This case involves Taxpayer A, a corporation who hauled
| oads for-hire on Illinois highways in commercial notor vehicles during the
audit period, and whose tinely protest of a fuel tax audit generated
assessnent produced this contested case.

On June 15, 1990, the Departnent of Revenue (hereinafter "Departnent")
i ssued Notice of Tax Liability (NTL) No. XXXXX for Illinois Special Fue
Use Tax for the period of January 1, 1986, through Decenber 31, 1989, in
t he anbunt of $274,765.27, inclusive of tax, penalty and interest. The
Departnent inposed liability following a Mdtor Fuel Use Tax audit it
conducted upon taxpayer for the period of January 1, 1986 through Decenber
31, 1989, and the Iliability is based upon adjustnents the auditor made in
the quarterly Mtor Fuel Tax Returns (I DR-280's) filed by taxpayer. These

adjustnents are the contested issue in this case and specifically involve:



1) Illinois fuel credits;

2) Trip | eases; and

3) Reported Illinois mleage.

A hearing was initially held in this matter on June 9, 1993 and a
further proceeding was conducted on June 10, 1994. Evidence was taken by
way of documentary evidence and testinony. Because of commobn ownership and
personnel, as well as a simlarity of issues, it was agreed between the
parties that this hearing would be consolidated with the hearing on
Taxpayer B NTL No. XXXXX, Permt No. XXXXX and it was al so stipul ated that
evidence in each matter would also apply to the taxpayer in the other
matter.1 (6/93 Tr. p. 6)

M. Steve dson, the Department auditor who performed the audit on
Taxpayer A, testified about his proposed changes to taxpayer's return based
upon his audit work. (6/93 Tr. pp. 36-42) M. Paul Gamich, the
Departnent auditor who perfornmed the audit wupon Taxpayer B (hereinafter
"Taxpayer B") testified regarding his determinations made in that audit.
(6/93 Tr. pp. 44-50)

M. XXXXX, Ofice Manager, testified on behalf of the taxpayer. M.
XXXXX testified about taxpayer's exhibits and also that XXXXX had bought
fuel tax-paid. Both XXXXX, taxpayer's agents, testified for the taxpayer
and emphasi zed they had purchased fuel for their bulk storage tanks tax-
pai d. Ms. XXXXX testified to this effect. Taxpayer A, owner, testified
about taxpayer's business practices.

M. Cy Henshaw, Departnment Special Investigator, testified about the
i nvestigation he conducted on Taxpayer A and Taxpayer B. (6/93 Tr. pp. 31-
35) M. Henshaw testified the initial purpose of his investigation was to
verify fuel receipts that Taxpayer A had presented to the Departnent
Auditors to substantiate fuel purchase credits. M. Henshaw testified he

di scovered the fuel "receipts" were not original documents but had been



fraudulently prepared by XXXXX who presented themto Taxpayer A as fuel
tickets for fuel that was supposedly used in transporting product |oads for
Taxpayer A (6/93 Tr. pp. 32-35) M. Henshaw testified that he verified
that the purchase of bulk fuel nmade by XXXXX had been made tax-paid.

At the initial proceeding, the Departnent's two group exhibits were
admtted into evidence (6/93 Tr. p. 8) and these are the Taxpayer Afile
(Dept. Ex. No. 2) and the TAXPAYER B file (Dept. Ex. No. 1). At this sane
proceedi ng taxpayer introduced its Ex. Nos. 1 through 3 into the record
(6/93 Tr. p. 50). Taxpayer Ex. No. 2 is a summary schedule of fue
purchases and usages that XXXXX testified he prepared specifically for the
6/ 93 heari ng. At the subsequent proceeding, taxpayer Exs. 4 through 14
were received into the record subject to the right of the Departnent
Auditors to review them (6/94 Tr. p. 180) As a result of this review,
the Auditors prepared a revised summary analysis of tax liability (the "re-
audit") that decreases the tax liability from the initial assessnent.
Counsel for the taxpayer states taxpayer does not object to the re-audit
wor kpapers being admtted into the record, (Brief p. 10), therefore, |
consider themto be admtted in this matter.

Throughout the entire hearing process, taxpayer has attenpted to
portray this case as having a single issue, that being the Departnent's
di sal | omance of tax-paid fuel purchased by XXXXX, brothers, and that if
only the Departnent would grant credits for that fuel, then the entire
reason for the assessnent would be void.

However, this <case is conposed of nore elenents than the credits for
XXXXX fuel issue. The record shows that the XXXXX brothers' bul k fue
purchases were primarily in the final tw years of the audit - 1988 and
1989. For the first two audit years, of 1986 and 1987, alnost all of the
taxpayer's fuel acquisitions were fromretail filling stations or retai

truck stops. When the Auditors, during the original audit, requested



docunentation as support for credits taxpayer had taken for the retai
purchases, taxpayer's agents supplied certain purported purchase invoices.
Anmong the docunents subnmitted were sone the XXXXX XXXXX clainmed to be
invoices for bona fide retail purchases of fuel but after the Auditors
becane suspicious and a Departnent crimnal investigator determ ned certain
"invoices" to be false, taxpayer's agents dropped the pretense of
authenticity and acknow edged that they or their drivers had falsified
t hem

The auditor docunented that sonme records for the first part of the
audit period were inadequate to audit. (Dept. Ex. No. 2, EDC-5, p. 1) The
auditor did conpare the mleage that was reported by taxpayer for a sanple
of trucks to information contained in the records of taxpayer. A small
mleage error of slightly less than 1% was cal cul ated and this caused the
original auditor to make an adjustnment to Illinois mleage which resulted
in additional tax of $3,220.00.

FI NDI NGS OF FACT:

1. The taxpayer, during the audit period, was engaged in the
busi ness of hauling loads for hire on the highways, including those of
Il11inois. All of the tractor-trailer wunits that were operated by the
taxpayer were |eased, however, approximately 65 to 70% of the units were
| eased from the taxpayer, Taxpayer A, hinself. (6/93 Tr. p. 10; Dept. Ex.
No. 2)

2. Many lessors (other than Taxpayer A hinself) engaged in
operations with taxpayer pursuant to short-term (less than 30 days) trip
| ease agreenents. (Dept. Ex. No. 2)

3. Taxpayer's headquarters were located in Mssouri and taxpayer
operated under interstate carrier authority granted by the Interstate
Comrer ce Conmi ssi on. Taxpayer did not have Illinois intrastate carrier

authority during the audit period. (6/94 Tr. pp. 78-79; Dept. Ex. No. 2)



4. XXXXX XXXXX, who owned and operated a bulk fuel term nal and
trucki ng conpany named XXXXX, at , Illinois, |eased approximtely 25 to 30
semtractor trailer wunits to Taxpayer A in the years 1986 through 1989.
(6/93 Tr. pp. 10-11)

5. XXXXX, brother of XXXXX, owned and operated a bul k fuel term na
and the XXXXX. He | eased at least three semtractor trailer units to
TAXPAYER B during the audit period. XXXXX also trip-leased wunits to
Taxpayer A (6/94 Tr. pp. 148-149)

6. The taxpayer filed Mdtor Fuel Tax Returns (IDR-280's) for each
quarter within the audit period. For the first six quarters of the audit
period (86/1 - 87/2), the taxpayer included both the mleage and fue
information for the short-termlessors involved in his operations. For the
final ten quarters of the audit period (87/3 - 89/4), the taxpayer included
the fuel of the short-termoperators on Line 7a of his returns for credit
pur poses, but did not include the mleages run by these operators. (6/93
Tr. p. 40, 6/94 Tr. pp. 144-146; Dept. Ex. No. 2, Auditor Narrative Report,
pp. 2, 6)

7. On several occasions, a truck leased by one of the XXXXX woul d
begin a trip leased to either TAXPAYER B or Taxpayer A and then before
returning home would change the truck door sign placards to indicate the
ot her conpany. This mneans that for one trip away fromhone, the trip
sheets for a truck unit for the same or successive days woul d show hauling
runs for both conpanies. (6/93 Tr. pp. 20-21; 6/94 Tr. pp. 41-42, 170-171,
176, Dept. Ex. No. 2; Taxpayer Ex. Nos. 4A-4QC)

8. As a result of single trucks running trips under |lease to the two
conpani es, sone of the taxpayer mleage and fuel data was reported on the
TAXPAYER B fuel tax returns. (Dept. Ex. No. 2)

9. An example of the intermingling of truck trip | ease data are the

trip sheets for truck wunit R101 during the nonth of August, 1988.



(Taxpayer Ex. No. 40

10. Both XXXXX XXXXX allowed w thdrawals of fuel to be made from
their bulk termnal by drivers for their brother. This "trading" of fue
was done w thout accounting for wthdrawn anounts or truck usage. (6/94
Tr. pp. 64, 73, 163).

11. Taxpayer has not submitted docunentary evidence in the form of
books and records that show accurate wthdrawal data for fuel fromthe
XXXXX terminals during the audit period. Instead of records show ng
definite ampbunts wthdrawn and the actual trucks that received the fuel,
only estimates were submtted. (6/93 Tr. p. 3, 6/94 Tr. p. 14, 170)

CONCLUSI ONS OF LAW Section 13a.3 of the Mdttor Fuel Tax Law (35 ILCS
501/ 13a.3) sets out the following filing and fuel credit docunentation
requirements for notor carriers who operate in Illinois:

Every notor carrier who operates in Illinois shall, on or before

the last day of the nonth next succeeding any cal endar quarter,

file with the Department a report, in such formas the Departnent

may by rule or regulation prescribe, setting forth a statenment of

the nunber of mles traveled in every jurisdiction and in this

State during the previous cal endar quarter, the nunmber of gallons

and type of fuel consuned on the highways of every jurisdiction

and of this State, the nunber of gallons and type of fuel

purchased w thin this State during said previous calendar

quarter, and which may include both gallons of fuel purchased and
mles operated that were wunavailable for the 2 imrediately
precedi ng cal endar quarter reports, upon which a tax was paid
under this Act, and such other information as the Departnent my
reasonabl y require. Such other information shall include, but

not be limted to, original tax paid receipts as evidence of the

nunmber of gall ons purchased, which were onmitted fromthe reports

for the 2 imrediately preceding calendar quarters and are now
included in the current filed report.

VWhen the Departnent originally audited taxpayer for the instant audit
period, sone audit work could not be performed for the initial audit
gquarters as sonme nileages could not be traced due to inconplete taxpayer
records. (Dept. Ex. No. 2, Auditor Narrative Report p. 9, EDC-5 p. 1) |
find the taxpayer reported inaccurate information on its fuel tax returns
for the quarters prior to 87/3 as it used an exact 4.5 or 5.0 as its mles

per gallon (MPG, and it is highly unlikely that a carrier's fleet would be



getting this exact 4.5 or 5.0 MPG nunber quarter after quarter.

As noted in ny findings of fact, taxpayer and TAXPAYER B interm ngl ed
fuel and mleage information because XXXXX Truck units ran certain trips as
a lessor to both conpanies. This is corroborated by various TAXPAYER B
unit trip sheets mxed in with the taxpayer's sheets in Taxpayer Exhibits
4A, 4B, and 4C. The auditor in reviewing these exhibits in the re-audit
did a detail segregation analysis of TAXPAYER B truck units so taxpayer's
m |l eage data reported under TAXPAYER B returns could be transferred to
t axpayer's returns. This transfer of the data for units 101 and 102,
|l ocated at Illinois into taxpayer's returns resulted in a nileage increase
of 1.335% This transfer of m|eages allowed the auditor to give taxpayer
credit for bulk fuel purchased by XXXXX for storage at XXXX, all of which
had been denied as credits in the original audit. Therefore, |I find this a
reasonabl e procedure considering that taxpayer had m xed data wi th TAXPAYER
B on their returns. 1In the re-audit, the auditor established a percentage
of bulk fuel purchases that were going into trucks hauling taxpayer | oads
and this percentage was used to give a credit of bul k purchases during the
audit period.?2

The record in this case shows there was considerable short-termtrip
| easi ng occurring. The original auditor discovered taxpayer was incl uding
fuel credits fromloads hauled on its short-termtrip | ease agreenents, but
that it was not reporting their nmleages for the final ten quarters of the
audit period. (6/93 Tr. p. 38; Dept. Ex. No. 2, p. 4) The auditor in the
original audit renoved the fuel on these short-termtrip |eases fromthe
credits taxpayer had taken on its returns. (Dept. Ex. No. 2, Schedul es
MCFTA-1, 2 and 3) In the re-audit the auditor also renmoved the everywhere
fuel associated wth trip |[eases. (Schedules Bl and C1) Despite
taxpayer's argunment that this everywhere trip |ease data should not be

removed because of its purported effect upon MPG, | find it was correct for



the Auditors to renpve this trip |ease data fromthe everywhere |ines as
taxpayer, as the lessee, was not responsible for reporting this data
because 86 Admi n. Code, ch. |, Sec. 500.175 states in part:

VWhere the termof a lease is |less than 30 days, the lessor of a

comrercial notor vehicle shall be responsible for the reporting

of mleage and the liability for tax arising under Section 13a.3

of the Modtor Fuel Tax Law, and for registration, furnishing of

bond, carrying of identification cards, and external notor fue

decal s under Section 13a.4 of the Mdtor Fuel Tax Law and for al

other duties inposed by Sections 13a, 13a.1, 13a.2, 13a.3, 13a.4

and 13a.5 of the Motor Fuel Tax Law.

Taxpayer argues that the information shown on its exhibits is
sufficient to cancel the assessnent liability. For the reasons cited
bel ow, | cannot agree.

Taxpayer contends that its Exhibit No. 7 is the key exhibit because
the data amounts and nunbers thereon, other than the bulk fuel and its
usage, were already accepted by the Departnent auditors. Despite this
contention, taxpayer's office manager was wunable to answer in the
affirmati ve when questioned whether his Exhibit 7 retail purchase anounts
woul d conport with the figures of the Auditors. (6/94, Tr. p. 101)

When the Departnent file on this taxpayer was entered into evidence,
the prima facie case of the Departnent was established. (6/93 Tr. p. 8)
This file is Dept. Ex. No. 2 and this group exhibit consists of the
assessnent, the corrected return, the auditor's report wth acconpanying
schedul es and workpapers and copies of fuel purchase invoices. After the
i ntroduction of the corrected tax return into evidence at an Adm nistrative
Hearing before the Departnment the burden then shifts to the taxpayer to
establish by conpetent docunentary evidence through its books and records
that the adjustnents performed by the Department are incorrect. Thi s
requi rement for taxpayers in Departnent admi nistrative tax hearings was

restated by the Illinois Appellate Court in a case involving a Mtor Fue

Tax assessnent, Lakel and Constructi on Conpany v. Departnment of Revenue, 62



I11. App.3d 1036, 1039 (2nd Dist. 1978). In Lakeland, the court cited the
[1linois Supreme Court case Copilevitz v. Departnent of Revenue, 41, II1l.2d
154 (1968), in which it was held that wuntil a taxpayer provides such
docunentary evidence at an Administrative Hearing to establish the
i naccuracy of the Departnent's corrected returns, these corrected returns
are presuned to be legally correct.

While taxpayer submitted in their exhibits photocopies of bulk
pur chase invoi ces showi ng tax-paid fuel being purchased by the XXXXX XXXXX,
this is not by itself dispositive of the issue. The Departnent, through
its auditors and crimnal investigator, has acknow edged that certain bul k
purchases were rmade tax-paid. What is also necessary for the all owance of
credits is being able to trace the fuel to the particular trucks that used
it. These invoices were reviewed by the original auditor when he conducted
his audit upon taxpayer and he docunented that sone of these were already
listed by taxpayer on its Schedule B's and used to take other fuel credits
on Line 7 of its returns. (Dept. Ex. No. 2, Auditor Narrative Report, p.
5)

I cannot agree with taxpayer (Brief p. 7) that its evidence shows that
none of the bulk fuel was used by another entity and that its only use was
for taxpayer's operations as taxpayer submtted no docunentary evidence at
hearing that accurately traces the bulk fuel to its trucks during the audit
period. \While Taxpayer Ex. Nos. 12-A 12-B and 13 were offered as exanpl es
of how the XXXXX record w thdrawals now, Nos. 12-A and B are bl ank and 13
only contains data for a short tinme in 1994. Although (XXXXX) XXXXX and
XXXXX testified about these and earlier wthdrawal records kept at the
XXXXX termnal, (6/94 Tr. pp. 17-18, 31-33, and 38-40), taxpayer offered
none that covered or accounted for any withdrawals made to fuel XXXXX
trucks for Taxpayer A |oads haul ed during the audit tinme frane.

There is evidence in the record that certain drivers had keys to the



term nals and could have gained access to the fuel anytine during the 24-
hour day, (6/94 Tr. p. 39), neaning fuel could have been used for a non-
taxpayer truck or load. There is also the testinony regarding the practice
of each XXXXX brother trading fuel wth each other but not accurately
tracking or accounting for it. (6/94 Tr. pp. 64, 73, 163) The origina
audi tor docunented in his workpapers (Dept. Ex. No. 2, Auditor Narrative
Report, p. 5, EDC-5 p. 3) that taxpayer and TAXPAYER B together had cl ai med
nore in fuel credits than was supported by bul k purchase invoices. (6/93
Tr. pp. 40-42)

Because accurate cont emrpor aneous w t hdr awal records wer e not
mai nt ai ned, both XXXXX and XXXXX were not in conpliance with Section 12 of
the Motor Fuel Tax Act (35 ILCS 505/12) that requires a bulk user to keep

records that include the ...distribution and wuse of notor fuel." Under
standards established in the above-cited Illinois case I|aw, genera
testinmony is not sufficient proof on behalf of a taxpayer in a hearing like
this wunless it 1is tied to conpetent docunmentary evidence, and the
"withdrawal " docunments submitted here in conjunction with the trip sheets
(Taxpayer Ex. Nos. 4A-4C, 11) are not accurate according to taxpayer's own
W tnesses as they do not contain accurate anmpbunts or the truck nunber into
which the fuel went but were only witten to estinmate an amobunt of fue
that m ght approximate some ml eage. (6/94 Tr. pp. 43, 45, 166-167) |
also note that in its Ex. Nos. 7 and 9, taxpayer, w thout expl anation,
added bul k purchases to the original Illinois gallons purchased nunbers as
they were filed on its returns, yet these original "as filed" nunbers were
supposed to contain all bul k purchases.

My exam nation of Taxpayer Ex. Nos. 4A 4B and 4C reveals that in
addition to the XXXXX Term nal ones there are "tickets" attached that are

not in the name of the XXXXX Term nal but instead are in the nane of retai

stations that |Investigator Henshaw determ ned to be fraudulent. The trip



sheet tapes in Taxpayer Exhibits 4A-4C contain retail purchase nunbers that
have no backup source docunents or supporting schedules to verify their
accuracy and | also note these sane retail purchase nunbers were copied,
total ed and then transferred and used by taxpayer on its Ex. Nos. 7 and 9.

Anot her adjustnment nmade by the auditors in both the original and re-
audits was to disallow an amount of credits taxpayer clained on its returns
but not supported by retail purchase invoices. Al  out-of-State fue
purchase invoices were disallowed for the entire audit period and certain
quarters were checked in detail to verify fuel credits clained as Illinois
t ax- pai d purchases. In the original audit the auditor examned three
quarters in detail and used an average disall owance percentage of 8.9%
The auditor in the re-audit uses the data for the 86/3 quarter, and thusly
allows 92.37% of retail purchases based upon the detailed exam nation's
resultant disallowance of 7.63% of the purchases clainmed as Illinois tax-
paid fuel purchases. Taxpayer objects to this because the auditor ignored
the 86/ 4 quarter where taxpayer had nore tax-paid fuel on invoices than the
gall ons they had reported on the return.

Because the original auditor exam ned three quarters in detail and his
average di sall owed percentage of error was 8.9% | find the re-audit's use
of the somewhat lower 7.63%is actually favorable to taxpayer. Although
conclude the auditor's use of the 7.63% disallowance percentage is
supported by the record, | also find that the taxpayer should get credit
for the 35,087 specific gallons it did not report in 86/4 and | recomrend
the final assessnent be adjusted for the tax attributable to this anount.

Anot her adjustnent in dispute is the "bogus" retail tickets for the
audit period and this is a separate and distinct item from the above
di scussed retail fuel credit adjustnent, as the above disall owance is based
upon m ssing or out-of-State invoices, and not the "bogus" ones. The

above-di sal | owed percentages were calculated by the auditors before the



Departnent's discovery that sone invoices being accepted as bona fide were
actual ly fal se. This "bogus" adjustnent involves the alleged retai
purchase invoices for the XXXXX, XXXXX and other stations submtted to the
auditors as actual retail purchases but whose investigation by Investigator
Henshaw determ ned they had been fraudulently prepared. These bogus
tickets also included ones show ng an alleged transaction with one of the
XXXXX XXXXX, but it is inportant to renenber here that these XXXXX term na
tickets are not the sanme as the "wi thdrawal tickets" or "nmenos" discussed
earlier that taxpayer submitted in conjunction wth the trip sheets
relative to their bul k fueling operations.

The auditor wused a different bogus disall owance percentage for each
half of the audit period, the earlier one being | arger because the fuel in
the first tw years was obtained al nost exclusively fromretail stations.
The auditor's detail exam nation of fuel invoices for the test quarters
(86/3, 86/4 and 88/3) shows the percentage of false retail invoices was

35.1693% for the first two calendar years (1986 and 1987) and 5. 75% for

1988-1989. Because these Illinois purchase credits clained by taxpayer are
not supported by an actual retail invoice, | find this adjustnment nade by
the auditor to be proper. | also find it was proper for the Auditors to

di sal | ow a percentage of bogus retail credits for the final two audit years
because the original auditor's exam nation of quarter 88/ 3 turned up sone
of the bogus retail invoices, and taxpayer's own exhibits also contain
sone, an example being in Taxpayer Ex. 4C where a XXXXX "invoice" 1is
attached to R101 8/88 trip sheet and this "invoice" is in the same col or
pen ink and handwiting as the trip sheets.

Counsel has pointed out how the auditor nmade a math error in the re-
audit regarding his developnent of a percentage of allowable bulk fue
credits. (Brief p. 11) | agree with taxpayer that the all owabl e percent

shoul d have been calculated as 95.76% instead of 91.63% translating into



an addi ti onal 21,680 gallons credit, but I do not find that this destroys
the reliability of the entire audit and re-audit workpapers. Taxpayer did
not keep conplete or adequate records and did not file their fuel tax
returns wth accurate information thereon. Taxpayer's agents also
subm tted fabricated docunments under false pretenses and only changed their
story about themafter their genuineness was disproved. The Auditors used
the best information available and listed fuel by both retail and bulk
acqui sitions, quarter by quarter, and gave taxpayer percentage credits for
anounts supported by docunmentary evidence - either accurate bul k w t hdrawal
records or actual purchase invoices. This was schedul ed in conjunction
with adjusting taxpayer's m |l eage by the addition for the anount
erroneously reported under TAXPAYER B and after expunging the short-term
trip |l ease mles.

In light of all this, I amnot going to reconmend the rejection of al
the audit work because of one math error, and | find the audit and re-audit
work neets a m ni nrum standard of reasonabl eness.

In addition to these 21,680 bulk gallons, I find the taxpayer should
get credit for 35,087 gallons it did not report for credit in quarter 88/4.
At an average tax rate of .197, | find the re-audit liability should be

decreased by $11, 183. 00:

35, 087. 00

21, 680. 00

56, 767. 00

. 197

$11, 183. 00
In sunmary, | find the re-audit liability should stand after the

recommended adj ust ments.

RECOMVENDATI ON: Based upon ny aforenentioned findings of fact and
conclusions of law, | reconmend the Departnent reduce NTL No. XXXXX and

i ssue a final assessnent.

Karl W Betz



Adm ni strative Law Judge

1. References to the June, 1993 hearing proceeding are denoted by "6/93"
and references to the June, 1994 proceeding are denoted by "6/94".

2. Taxpayer objected to the auditor's use of certain docunents that were
provided to the auditor in the TAXPAYER B audit that has been
consolidated with this matter. It is these docunments that allows ne

to approve giving taxpayer a credit for its usage of the bulk fuel. |
presune taxpayer's counsel does not nean to object to ny use of
docunents that allows nme to decrease the Iliability against the
t axpayer



