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SYNOPSIS

This cause cane on to be heard following a Retailers' Occupation and Use
Tax audit performed upon TAXPAYER (hereinafter "Taxpayer"”) by the Illinois
Departnment of Revenue (hereinafter the "Departnent") for the period of January
1, 1989 through November 30, 1993. The audit process was extended over
seventeen nonths and the Departnent ultimately issued an assessnment whose tinely
protest by taxpayer resulted in this contested case.

At issue is if a certain docunent should have been considered by the
Departnment auditor, and relatedly, if said docunent would negate the entire
assessnent tax liability. This document was not submitted by taxpayer prior to
expiration of an extended deadline established by a Departnent issued Notice of
Demand for Docunentary Evidence.

After reviewing this matter, | recommend the issue be resolved in favor of

t he Departnent.



FINDINGS OF FACT

1. Taxpayer conducted business operations in Illinois during the audit
period by acting as a construction contractor. (Tr. p. 60; Dept. Ex. No. 2, p.
25)

2. During the audit period, the taxpayer was not registered under the
Illinois Retailers' QOccupation and Use Tax Acts, and did not file sal es/use tax
returns with the Departnment. (Dept. Ex. No. 2, pp. 25-30)

3. The sol e owner and president of taxpayer is OMNER  (Tr. p. 58)

4. On February 23, 1994 the Departnent issued to taxpayer's power of
attorney, XXXXX, a Notice of Demand for Docunentary Evi dence whi ch demanded t hat
certain books and records of taxpayer be made available for review on or before
April 25, 1994. (Tr. pp. 28-29, 50; Dept. Ex. No. 2, pp. 21-24, 27, 31, 82-83)

5. The auditor extended several tinmes the Notice of Demand's April 25,
1994 deadline for the benefit of taxpayer, the final deadline extension being
until June 15, 1994, at 4:00 p.m (Tr. pp. 46, 54; Dept. Ex. No. 2, pp. 27-28,
31- 36)

6. The taxpayer executed an audit test check/statistical sanpling
agreenment in which he agreed to abide by the projection of a sanple review of
hi s purchases, said sanple being a "5% random sel ection of checks in the period
7/92 through 11/93, projected over total material purchases in audit period"
(Dept. Ex. No. 2, p. 84)

7. Pursuant to statutory authority, the auditor did cause to be issued
an Audit Correction and/or Determ nation of Tax Due (SC-10-G) and this served as
the basis for Notice of Tax Liability (NTL) No. XXXXX issued June 9, 1995 for
$17,884.00, inclusive of tax, penalty and interest. (Dept. Ex. Nos. 1 and 3)

8. The introduction of the Departnent's corrected return and NTL into

evi dence established its prima facie case. (Tr. p. 3; Dept. Ex. Nos. 1 & 3)

CONCLUSIONS OF LAW




Section 7 of the Retailers' Occupation Tax Act establishes requirenents and
provi sions for mai ntenance of books and records by taxpayers in case of audit by
the Department. (35 ILCS 120/7) Relative to Use Tax which was assessed in this
case, the Use Tax Act contains its own section on keeping books and records and
al so incorporates by reference provisions of Section 7 of the Retailers
Occupation Tax Act that are not inconsistent with it (35 ILCS 105/11 and 12).

Section 7 states in part:

. In the course of any audit or investigation or hearing by the
Departnment with reference to a given taxpayer, if the Departnent
finds that the taxpayer |acks docunentary evidence needed to support
the taxpayer's claim to exenption from tax hereunder, the Departnent
is authorized to notify the taxpayer in witing to produce such
evi dence, and the taxpayer shall have 60 days subject to the right in
the Departnent to extend this period either on request for good cause
shown or on its own notion from the date when such notice is sent to
the taxpayer by certified or registered mail (or delivered to the
taxpayer if the notice is served personally) in which to obtain and
produce such evidence for the Departnent's inspection, failing which
the matter shall be closed, and the transaction shall be conclusively
presuned to be taxabl e hereunder."”

The central issue in this hearing, as concisely stated by counsel for
taxpayer in their nmenorandum of |aw (Taxpayer 4/1/96 Brief, p. 1) is whether

Taxpayer Exhibit No. 1, which was offered into evidence and rejected by ne,

should have been admtted and considered in determning the liability of
t axpayer . The taxpayer contends the Departnent was unreasonable prior to
hearing in not considering the exhibit and that | should admt it now. The

t axpayer argues that because the only remaining liability is prem sed upon this
one transaction between it and Carpet Wrld, the adm ssion of the exhibit would
establish that the tax was paid and would thus result in no liability.

I cannot agree with taxpayer's argunent because while counsel questioned
auditor Lynn repetitively about this, the auditor would not acknow edge that the
exhi bit was acceptable audit evidence that tax had been paid on the transaction.
(Tr. pp. 38-40) The auditor testified that he was reluctant to acknow ege the
exhibit's acceptability as proof of paynment of Illinois tax because of its

containing a M chigan address. I also note this exhibit is not a copy of a



normal nmulti-copy business invoice but is instead a handwitten statenent that
has been altered at |east once when "DBA TAXPAYER' was added by sonmeone wth
different color pen and handwiting than the original witer.

I do not, however, have to decide the acceptability of this docunent, as
Section 7 of the Retailers' Cccupation Tax Act is unequivocal about the effect
of a taxpayer not submitting documents within the deadline established by a 60
day demand letter. This effect is the matter shall be closed, and the
transaction shall be conclusively presuned to be taxable.

Because there is a 60 day demand letter in this record (Dept. Ex. No. 2,
pp. 21-24), and the Departnent auditor made clear his position that he woul d not
extend the deadline for the purpose of reviewi ng the docunent (Tr. pp. 48-50), |
cannot let the proffered exhibit conme into evidence. Al though | refused to
allow the exhibit into evidence, it was, however, placed into the record in case
a reviewing authority were to desire to rule upon its adm ssibility.

Whil e taxpayer attenpts to portray the auditor as unreasonabl e because he
woul d not grant taxpayer an extension to produce the one item the auditor had
actually granted taxpayer several earlier extensions and he noted in his
testinmony that a final deadline had to be set sonetine. The auditor also noted
in his testinmony and docunented in his report how the taxpayer would use del ay
tactics and procrastinate for as long as the Departnent would let him (Tr. pp.
55-57; Dept. Ex. No. 2, pp. 27, 31-36)

In summary, | find the Departnent issued a valid Notice of Demand for
Documentary Evidence in accordance with the provisions of the statute and |

further find the Department is within its rights to have not extended the

deadl i ne.
RECOMMENDAT ION
Based upon ny findings and conclusions as stated above, | recommend the

Departnment finalize NTL XXXXX in its entirety.



Karl W Betz, Adm nistrative Law Judge



