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Synopsis:

This matter conmes on for hearing pursuant to the taxpayer's
timely protest of Notice of Penalty Liability No. XXXXX, issued by the
Departnent on Decenber 8, 1993. The taxpayer alleges he assunmed no
personal responsibility for the business but was hired as sales
manager. Taxpayer further alleges that when the corporation defaulted
on its loan to BANK, the bank accepted responsibility to pay XYZ
CORPORATION' S sales tax obligations. The Departnent acknow edged and
stipulated on the record that as of August 15, 1989 BANK was

responsi ble for paying sales tax and that any paynents due for sales



tax after that period was to be deleted from the NPL. At issue is
whet her the taxpayer was a responsible corporate officer of XYZ
CORPORATI ON prior to August 15, 1989 who willfully failed to remt
Retailers’ Qccupation Tax and/or Use Tax, as well as related taxes
when due to the State of Illinois in the anobunt of $126,993.00 for the
period February 1989 through August 1989. Follow ng the subm ssion of
all evidence and a review of the record, it is recommended that this

matter be resolved in favor of the Departnent.

Findings of Fact:

1. The Departnent's prima facie case, inclusive of al
jurisdictional elenents, was established by the admssion into
evidence of the Notice of Penalty Liability (NPL) No. XXXXX agai nst
JOHN DOCE covering the period February 1989 through Septenber 1989,
March 1990 through May 1990 and August 1990 (hereinafter referred to
as the "liability period"). Dept. Ex. No. 1

2. JOHN DOE was Vice-president of XYZ CORPORATI ON, t he
under|ying corporation. Tr. pp. 82-88

3. By stipulation the parties agreed that any assessnent after
August 15, 1989 was to be deducted fromthe NPL. Tr. pp. 11-12

4. JOHN DCE was a stockhol der of XYZ CORPORATION Tr. p. 18

5. JOHN DCE had check writing authority and signed sales tax
returns as early as Septenber, 1987. Dept. Ex. No. 4, Tr. pp. 22-23
86- 87

6. Taxpayer's duties i ncl uded firing sal es per sonnel

t r ai ni ng, controlling advertising pronotions, monitoring sales



personnel, approving sales transactions and providing the bookkeeper
with sales information. Tr. pp. 16-17, 24

7. BANK financed the sales of boats for XYZ CORPORATION Tr.
p. 27

8. Taxpayer was personally obligated on the corporation's |oan
fromBANK. Tr. p. 30

9. Taxpayer continued to operate the corporation by selling
off boats to relieve the inventory when the corporation defaulted on
its | oan agreenent to BANK. Tr. p. 46

10. Taxpayer signed prom ssory notes and personally guaranteed
t hem on behal f of the corporation. Tr. pp. 93-97, Taxpayer Ex. No. 5

11. Taxpayer paid corporate creditors when he had know edge
that the corporation owed sales tax to the Departnent of Revenue. Tr.
pp. 111, 128, 131, and 132

12. Taxpayer had know edge of sales tax obligations and
confirmed this fact to Revenue Auditor Harris on or about August 28,
1990. Tr. pp. 143, 148-149

13. Taxpayer produced no docunentation showi ng BANK assuned or

was responsi ble for paying sales tax prior to August 15, 1989.

Conclusions of Law:

On exam nation of the record established, this taxpayer failed to
demonstrate by the presentation of testinony or through exhibits,
evidence sufficient to overconme the Departnent's prima facie case of
personal liability under the assessnent in question. Accordingly, by

such failure, and under the reasoning given below, the Departnent's



determ nations of penalty liability nust stand. In support thereof,

the foll owi ng conclusions are nade.

During the audit period herein the Retailers' GCccupation Tax Act

(ROTA) 35 ILCS 13.5 provided as foll ows:

Any officer or enployee of any corporation
subject to the provision of the Act who has the
control, supervision or responsibility of filing
returns and meking paynment of the anount of tax
herein inposed in accordance with Section 3 of
this Act and who willfully fails to file such
return or make such paynent to the Departnent or
willfully attenpts in any other manner to evade
or defeat the tax shall be personally liable for
a penalty equal to the total anobunt of tax
evaded, including interest and penalties thereon.

As can be seen, in order to be subjected to this penalty, a
person nust (1) be an enployee or officer of the corporation, (2) have
control, supervision or responsibility for filing returns and paying
the taxes, and (3) willfully fail to file the returns, pay the tax or

ot herwi se evade or defeat the tax.

A prima facie case for officer liability may be established by
the Department through introduction of its Notice of Penalty

Liability. The Illinois Supreme Court has stated:

that wunder Section 13 1/2 of the Act, the
Departnent's establishment of a prinma facie case
for a tax penalty operates, in effect, as a
rebuttal presunption of willfulness. |In addition
to establishing the anobunt of penalty due and the
person responsible for paying the taxes, the
Departnent's prima facie case for a tax penalty
presunmes willfulness. To rebut the presunption,
the person defending against the penalty nust
adduce sufficient evidence to disprove wllful
failure to file returns and pay taxes.




Branson v. Departnent of Revenue, 168 Ill. 2d 247, 659 N. E. 2d 961
(1995).

Not hing in the evidence presented by taxpayer serves to overcone
the Departnent's prima facie case with respect to the penalty assessed
agai nst him

In this matter JOHAN DOE testified he was not a responsible
corporate officer who nanaged and had control of the business.
However the record indicates he had responsibility for sales tax based
upon many facts. First, he was a shareholder and vice-president
during the liability period. Responsibility such as this can be found

in the case of Robert W Mnday v. United States of Anerica 1421 F. 2d

1210. The evidence further indicates that taxpayer was actively
engaged as an officer of XYZ CORPCORATI ON Hs testinony of

responsibilities and activities as vice-president included nore than

that of a sales manager as he alleged. He had check witing
aut hority, signed sales tax returns, trained personnel, fired
per sonnel , controll ed adverti si ng, pronoti ons, nmoni t or ed sal es

personnel , approved sal es transactions, becane obligated personally on
corporate |oans, signed pronissory notes, handled financing of boats
wi th BANK, and paid corporate creditors.

Furt her taxpayer had know edge of corporate sales tax obligations
due the Departnment, as confirmed by Auditor Harris's testinony, that
JOHN DOE told him he was aware of at |east $80,000.00 in sales tax
owed to the Departnent. (Tr. p. 143) Taxpayer's allegation that he
del egated the record keeping to his bookkeeper is wthout nerit since
his activities with the corporation were those of an owner and not

nmerely a sal es manager. In Branson v. Departnment of Revenue, 168




1. 2d 247, 559 N.E. 2d 96, (1995) the Court stated on page 267 "we
do not intend to inply that a corporate officer who is responsible for
filing Retailers' GOccupation Tax returns and remtting the collected
taxes may avoid personal liability under Section 13 1/2 nerely by
del egati ng bookkeeping duties to third parties and failing to inspect
corporate records or otherwise failing to keep informed of the status
of the Retailers' Cccupation Tax returns and paynents."

In Departnment of Revenue v. Heartland Investnents, Inc. 106 II1.

2d (1985) the court held that willfull failure to pay requirenment was
met by evidence that the Retailers' GCccupation taxes collected were
knowi ngly used to pay corporate creditors other than the Departnent of

Revenue. Further, in Ruth v. United States, 823 F. 2d. 1091 (7th Gr.

1987), wllfulness my be established by a showing of "gross
negligence involving a known risk of violation,” as where a
responsi ble party clearly ought to have known of a "grave risk of non
paynment” and who is in a position to easily find out, but does
not hi ng. Taxpayer's activities and know edge, which are all of
record, clearly satisfy these requirenent.

Once the Notice of Penalty Liability was admtted into evidence
the Departnment established its prima facie case pursuant to the above
cited statutory provisions. The burden therefore shifted to the
taxpayer to rebut the presunption created with conpetent evidence. It
is nmy determination that no evidence was proffered by taxpayer to
rebut the presunption of wllfulness and therefore, | find that this

taxpayer was willful in the failure to pay taxes due.



On the basis of the foregoing findings of fact and concl usi ons of
law, | reconmmend that the Notice of Penalty Liability as amended by

stipulation be finalized plus penalties and interest to date.

Adm ni strative Law Judge



