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Synopsis:
This matter arose after TAXPAYER ("TAXPAYER' or "taxpayer")
protested the Notice of Tentative Determination of Caimthe Illinois
Departnent of Revenue ("Departnent"”) issued to taxpayer. TAXPAYER

filed the <claim to request that the Departnent review its
determnation that Illinois tax was due followwing an audit of
TAXPAYER s business for the period beginning 7/1/85 through and
i ncludi ng 6/30/93. Prior to hearing, the Departnent conducted a re-
audit, and reduced the amount of tax previously determ ned to have
been due.

The parties agreed the issues to be resolved included whether
TAXPAYER was subject to retailers' occupation tax, and, if it was

whet her TAXPAYER s sales were sales for resale. A hearing on



t axpayer's  protest was held at the Departnent's Ofice of
Adm ni strative Hearings on June 11, 1997. Taxpayer presented evi dence
consisting of some books and records, the testinmony of its sole
proprietor, as well as the testinony of custonmers during the audit
peri od. I have considered the evidence adduced at hearing, and | am
including in this recomendation specific findings of fact and
concl usi ons of |aw | recommend this matter be resolved in favor of

t he Depart nment.

Findings of Fact:

1. Taxpayer was a sole proprietorship engaged in the business of
providing interior design nerchandising services to hone
buil ders. See Departnment G oup Exhibit Number ("Ex. No.") 2, p.
4.

2. TAXPAYER was the proprietor of taxpayer, and she testified at
hearing. See Hearing Transcript ("Tr."), pp. 28-29.

3. The Department conducted an audit of TAXPAYER s business for the
period beginning 7/1/85 through and including 6/30/93. Departnent
Group Ex. No. 1, pp. 6-8.

4. One of TAXPAYER s contracts executed or executory during the

audit period provided as foll ows:

l. EMPLOYMENT OF DESI GN FI RM

[Cient] enploys TAXPAYER to provide the
following design nerchandising services
with respect to the following described
comuni ty: Chesapeake Farns, G aysl ake,
Illinois and specifically with respect to
the followng hones, The Chel sea, The
Dal t on, and The Easton.

1. DESI GN MERCHANDI SI NG SCOPE OF SERVI CES
A. Review client's plans with recomendati ons




to inprove product or nerchandi sing of the

nodel .

B. Preparation of the design concept for the
above i ncl udi ng:

1. Presentation Board, indicating color
sel ections, major finishes, fabrics,
wal | covering, etc.

2. Detailed furniture layout illustrating
furniture size, type and | ocation.

3. El evati on drawi ngs as necessary of key
wal | s depi cting design concepts.

C. TAXPAYER wi || act as interior design
merchandi ser on the interior of the nodels
specified above and shall specifically
performthe follow ng services:

Sel ect, purchase and install furniture
and case goods, art and accessories, custom
wi ndow treatnents, [and] wall covering[s].

TAXPAYER will purchase and forward
wal | coveri ngs to [client] for tinmely
installation by your installer.

D. TAXPAYER shal | provi de interior
specifications for fl oori ng, built-ins,
cabi net fini shes, count ert ops, I'i ght

fixtures and such other finishes and/or
materials as may be necessary to inplenent
t he desi gn concepts.

E. TAXPAYER shall be responsible for all
freight, war ehousi ng, del i very and
installation of the above furnishings,
i ncl udi ng sal es tax.

F. TAXPAYER shall wor k W th [client's]
Architect, Advertising Consultants, and
ot her di sci plines in overal | desi gn

mar keti ng and sal es strategy.

G TAXPAYER wi Il assist [client] in subm ssion
of entries for local and national award
prograns, with client having final approva
and being responsible for paynment on all
subm ssi ons.

Department Group Ex. No. 5, p. 2.

As a regular part of its business, TAXPAYER conpl etely furnished
its client's nodel hones with tangi bl e personal property TAXPAYER
purchased for that purpose. See Departnment Goup Ex. No. 5, pp
2- 8. Sone of the itens of tangible personal property TAXPAYER

sold or transferred to builders included wall coveri ngs,



10.

draperies, artwork, furniture, bedclothes, etc. Id., pp. 3-10.
TAXPAYER installed some of the property in the nodel hones being
constructed by TAXPAYER s client/builders and it arranged for
other property to be nmade available to its client's installers.
Id., p. 2.

The nerchandi sing aspect of TAXPAYER s business derived from
TAXPAYER s efforts to help its clients sell the hones they were
building in a particular developnent by making the nodel hone
nore appealing to potential honme buyers. Department G oup Ex. No.
5 p. 2 (1 11(CQ); see also Tr. pp. 30-32, 39-46 ( TAXPAYER),
74-75 (W TNESS) 90-91 (W TNESS B).

Wth regard to the one TAXPAYER contract adnmitted as evi dence, of
the total contract price TAXPAYER charged its custoner, 95.6% of
the charge was for the tangible personal property (including
freight, war ehousi ng, delivery and installation) TAXPAYER
purchased and transferred to the custoner. Departnent Goup Ex.
No. 5, p. 10. On that sanme contract, TAXPAYER waived its design
fee. 1d. A charge for $5,6500.00, for which no description is
visible on the copy of the contract offered as Departnent G oup
Ex. No. 5, brought the total contract price to $127,000.00. Id.
TAXPAYER billed its custoners for the services and property
TAXPAYER provided. Tr. p. 62 ( TAXPAYER).

TAXPAYER received a good portion of its contract price in advance
from its custonmers, so it could purchase the tangible personal
property to furnish its custoners nodel hones. Id., pp. 62-63.

TAXPAYER did not pay tax to the wholesalers® or retailers from

TAXPAYER testified that she recei ved and nmi nt ai ned



whom it purchased tangible personal property it intended to
transfer to its custoners. Tr. pp. 63-64 ( TAXPAYER)

11. TAXPAYER did not give resale certificates to the vendors from
whom it purchased the tangible personal property it intended to
transfer to its custoners. Tr. p. 63 ( TAXPAYER)

12. TAXPAYER did not obtain resale certificates fromthe custoners to
whom it transferred tangible personal property. Tr. p. 63 (
TAXPAYER) .

13. TAXPAYER filed tax returns for five nonths during the audit
period, i.e., 8/ 92 through 12/92. Department Goup Ex. No. 3.
TAXPAYER paid the tax shown to be due on those five returns.
Departnent G oup Ex. No. 2, pp. 13, 15. During the audit, the
Departnent credited taxpayer for the paynents it nade regarding
the five returns it filed within the audit period. 1d.

14. TAXPAYER conpleted and filed ST-1 worksheets with the five
returns it filed with the Department during the audit period.
Departnent Group Ex. No. 3, pp. 4 (worksheet for 8/92 return), 8
(wor ksheet for 9/92 return), 10 (worksheet for 10/92 return), 12
(wor ksheet for 11/92 return), 14 (worksheet for 12/92 return).

15. On those wor ksheets, TAXPAYER descri bed the nature of the anpunts
it claimed were deductible from taxable gross receipts.
Specifically, on each worksheet, TAXPAYER described the clainmed
deductions as the anounts of tax it collected from persons to

whom it made sal es of general nerchandise at retail. Departnent

manuf acturers' stock and price lists for furniture and other property
and she used those lists to prepare purchase orders for property she
then used to furnish her custoners' nodel homes. Tr. pp. 44, 50 (
TAXPAYER)



16.

17.

18.

19.

20.

Goup Ex. No. 3, pp. 4, 8 10, 12 & 14 (line 1A of each
wor ksheet) .
The worksheets conpleted and filed with the returns TAXPAYER
filed regarding the audit period contained entries on which
TAXPAYER coul d have indicated that it collected tax from persons
to whom it transferred general nerchandise incident to its sales
of service. Department Goup Ex. No. 3, pp. 4, 8, 10, 12 & 14
(l'ine 1B of each worksheet).
Additionally, the worksheets TAXPAYER conpleted and filed with
each return contained entries on which TAXPAYER could have
identified as deductions the anmount of receipts it realized from
non-taxable sales of service. TAXPAYER, however, did not
identify any receipts as being from its sales of service.
Departnment G oup Ex. No. 3, pp. 4, 8, 10, 12 & 14 (lines 9A-9C of
each wor ksheet).

TAXPAYER signed the five returns TAXPAYER filed regarding the
audit period. Departnment G oup Ex. No. 3.
Following audit, the Departnent's auditor presented taxpayer's
account ant, ACCOUNTANT ("ACCOUNTANT"), with a return the auditor
prepared based on the audit. Departnment Goup Ex. No. 2, p. 2.
ACCOUNTANT signed the return prepared and filed by the auditor
followng the audit. Departnment Goup Ex. No. 2, p. 2. At
heari ng, TAXPAYER never contended ACCOUNTANT | acked power to sign
on TAXPAYER s behal f. The Departnment issued a Notice of
Assessnment to taxpayer, instead of a Notice of Tax Liability,
because the tax assessed was based on a filed return. See 35 ILCS

120/ 4.



21.

22.

23.

24.

25.

26.

Al t hough TAXPAYER argues that it never made any sales at retai
during the audit period, the only TAXPAYER contract adnmitted as
evi dence provided that TAXPAYER would be responsible for sales
tax regarding its purchase of property to furnish its custoner's
nmodel honmes, and TAXPAYER filed state tax returns as a retailer.
Departnment G oup Ex. No. 5 p. 2 (T II(E)); Departnent G oup Ex.
No. 3.

TAXPAYER testified at hearing that she never added any markup to
her cost price of the tangible personal property she purchased
and transferred, installed, etc. to her custoners, and that her
only profit canme fromher charges for service. Tr. p. 48.

On the only TAXPAYER contract admitted at hearing, TAXPAYER
wai ved its design fee. Departnment Goup Ex. No. 5, p. 10

Prior to hearing, and pursuant to a review of additional books
and records not reviewed during the original audit, the
Departnent revised the anmount of tax it previously determ ned was
due. See Order dated 9/4/96; Departnent G oup Ex. No. 4.

Pursuant to the Departnent's review of its original audit
determ nation, the total anpunt of tax it contends is due is
$27,894.00, not including penalties and interest. Departnent
Goup Ex. No. 4, p. 2.

During the Departnent's original and re-audits of TAXPAYER the
Departnent's auditor used TAXPAYER s cost price of the tangible
personal property it transferred as the tax base for determ ning
retailers' occupation tax liability. Departnment Goup Ex. No. 2
p. 5 (auditor's comrents); Department Goup Ex. No. 4 (reaudit

cal cul ations), pp. 9, 11-16.



Conclusions of Law:

The first issue is whether TAXPAYER is a person who is subject to
the Retailers' Cccupation Tax Act ("ROTA"). TAXPAYER argues that it
is a serviceman and that it has never held itself as being engaged in
the business of selling tangible personal property at retail for use
in Illinois. Tr. pp. 7-8, 118-19. TAXPAYER argues that it does not
sell tangible personal property to its customers, but rather, it
purchases tangible personal property on its custoners behalf, and
arranges to have that property installed or incorporated into its
custoners' nodel hones, or installs and incorporates the property
itself. Tr. pp. 8-9, 118-20. Additionally, and if TAXPAYER s
transfers are deened to be sales, TAXPAYER argues that such sales are
not sales at retail because all of its custonmers are builders who
purchase the property from TAXPAYER for resale to others. Tr. pp. 9,
120- 22.

The Departnment argues that TAXPAYER purchased and paid for
tangi bl e personal property in its own nane wthout paying tax, and
that it then sold such property to its custoners, wthout paying tax
and without obtaining a resale certificate fromthem Tr. p. 123. The
Departnent argues that under the ROTA, all transfers of tangible
personal property are presumed to be sales at retail, and contends
that TAXPAYER introduced no docunentary evidence to rebut that
presunption. Tr. pp. 123-24. Alternatively, the Departnment argued
that if it were determ ned that TAXPAYER was a servicenman, it would be
subject to SOT. Tr. p. 124.

The relationship between Illinois' Retailers' Occupation and Use



taxes and the Service Cccupation and Service Cccupation Use taxes was
succinctly described by the Illinois supreme court in Hagarty v.

CGeneral Motors Corp., 59 Il1. 2d 52 (1974):

The Retailers' QOccupation Tax Act inposes a
tax wupon persons engaged in selling tangible
personal property at retail. The armount of the
tax is conmputed as a specified percentage of the
gross receipts of such sales at retail.
[citations omtted] A "sale at retail" is any
transfer for a valuable consideration of the
ownership of or title to tangible personal
property to a purchaser for use or consunption
and not for resale. The retailer is required to
remt the tax to the Illinois Departnent of
Revenue.

The Use Tax Act conplenents the Retailers'
Cccupation Tax Act. It inposes a tax, at the
same rate as the retailers' occupation tax, upon
the privilege of wusing in this State tangible
personal property purchased at retail. In the
usual situation the tax is collected from the
purchaser by the retailer, but to the extent that
the retailer remts to the Departnment of Revenue
the tax inposed by the Retailers' Cccupation Tax
Act with respect to the sale of the sane
property, he is not required to remt the tax
i nposed by the Use Tax Act.

The Service COccupation Tax Act is intended
to place servicenen, as nearly as possible, on a
tax parity with retailers to the extent they
transfer tangible personal property to the
ultimate consuner. It does so by inposing a tax
upon all persons engaged in the business of
maki ng sal es of service. The anount of the tax
is conmputed as a specified percentage of the cost
price to the serviceman of all tangi ble personal
property transferred by such serviceman as an
incident to a sale of service. Depending on the
circunstances, the tax is either collected from
the serviceman by his supplier, who then remits
it to the Departnent of Revenue, or is renmtted
directly to the Departnment by the servicenman
after the transfer of the property to a
pur chaser.

The Service Use Tax Act conplenents the



Service Cccupation Tax Act. It inposes a tax, at
the sanme rate as the service occupation tax, upon
the privilege of wusing in this State real or
tangi ble personal property acquired as an
incident to the purchase of a service from a
servi ceman. In the usual situation the tax is
collected from the purchaser by the serviceman,
but to the extent that he pays the tax inposed by
the Service Occupation Tax Act with respect to
the sale of service involving the incidenta
transfer by him of the sane property, he is not
required to remt the tax inposed by the Service

Use Tax Act.
Hagarty v. General Mdtors Corp., 59 Ill. 2d at 54-56.
Gher Illinois courts have described the structure of the

occupational tax schenme as one in which retailers were taxed based on
the goods they sell, and service businesses were taxed based on their
cost price of the goods they transfer to custoners incident to their

sales of service. Mel-Par Drugs, Inc. v. Departnent of Revenue, 218

1. App. 3d 203, 214 (1st Dist. 1991); D nner Theater Assoc. V.

Departnent of Revenue, 139 IIIl. App. 3d 911, 912 (3d D st. 1985).

Even though a transaction may involve both a sale of tangible personal
property and the provision of a service, the |egislature intended that

only one tax be applied on a given item of conmerce. D nner Theater

Assoc., 139 Ill. App. 3d at 912.

The test for determning whether a transaction which involves
both a sale of tangible goods and a sale of services is one of
proportion. Id. If a taxpayer's business involves the sale of
tangi bl e personal property for which a service is provided only as an
incident or as an inducenent to customers to nmake purchases, a
retailers' tax should be assessed. |If, however, the taxpayer provides
a service which includes only a relatively insignificant or incidenta

transfer of tangible personal property, a service occupation tax is



applicable. Id. (citing Anmerican Airlines, Inc. v. Departnment of

Revenue, 58 IIl. 2d 251 (1974); Mller v. Departnent of Revenue 15

111. 2d 323 (1958)).

In El kay Manufacturing Co. v. Sweet, the first district court of

appeal s held that the Departnent's correction of a taxpayer's returns
includes an inplicit determ nation that the taxpayer is engaged in the

business on which tax is assessed. Elkay Mnufacturing Co., 202 11I.

App. 3d 466, 474 (1st District 1990). Once the Departnent's
correction of returns or determnation of tax due is introduced as
evidence at hearing, the burden then falls on the taxpayer to show
that it was not engaged in the business upon which tax was based. Id.

at 474-75. That specific holding was recently reaffirned in Soho

Cub, Inc. v. Departnent of Revenue, 269 IIl. App. 3d 220 (1st Dist.

1995). There, the court again held that the Departnent's correction

of retailers' occupation tax returns filed during an audit period was,

" wi thout nmore, . . . sufficient to establish a prima facie case

that [the taxpayer] was engaged in a retail occupation during the

period of the audit and thus subject to the ROT Act for that period
" 1d. at 229- 30.

Here, TAXPAYER filed returns with the Departnent for five nonths
during the audit period. Departnment Goup Ex. No. 3. Those returns
were signed by TAXPAYER. Id., pp. 2, 6, 9, 11, 13. On the
wor ksheet s, TAXPAYER identified as deductions from its taxable
receipts the amounts of tax it collected from custoners on "[g]eneral
mer chandi se retail sales"”. Id., pp. 3, 7, 10, 12, 14 (line 1A of each
page) . Had TAXPAYER believed it was a serviceman, it could have

identified such deductions as the amounts of tax it collected from



"[ g] ener al mer chandi se service sales". Id. (line 1B of each
wor ksheet). Additionally, had any of TAXPAYER s total receipts during
the periods covered by the returns been attributable to TAXPAYER s
charges for sales of service, it could have identified such receipts
as further deductions from taxable receipts. Id., pp. 2, 6, 9, 11, 13
(line 2 of each page), pp. 3, 7, 10, 12, 14 (lines 9A-9C of each

wor ksheet); Soho Club, Inc. v. Departnent of Revenue, 269 IlIl. App. 3d

at 229-30 ("If the thing being sold is a personal, professional or
other service, and not tangible personal property, receipts therefrom
cannot be included in measuring the tax."). In short, TAXPAYER filed
tax returns during the audit period to report that it was making sal es
at retail.

After TAXPAYER filed returns as a retailer during the audit
period, the Department reviewed those returns and determ ned that
TAXPAYER had additional ROT liabilities from periods for which it had
not filed returns. The Departnent's original and re-audit
determ nations of additional tax due were introduced as evidence at
hearing. Departnent Goup Ex. Nos. 2, 4. Wthout nore, the
Departnent's determination is sufficient to establish that TAXPAYER
was engaged in the business of meking sales of tangible personal

property at retail. Soho Club, Inc. v. Departnent of Revenue, 269 II]I.

App. 3d at 230. Thereafter, TAXPAYER bore the burden to show that it
was not engaged in the retail business, or that its sales were not
sales at retail. Id. at 230, 232; 35 ILCS 120/1. TAXPAYER was
required to satisfy that burden by introducing docunentary evidence,
or evidence that was consistent, probable and identified wth

TAXPAYER s books and records. AR Barnes & Co. v. Departnent of




Revenue, 173 Ill. App. 3d 826, 833-34 (1st Dist. 1988).

Pursuant to section 1 of the ROTA, a sale at retail nmeans:

any transfer of the ownership of or title to
tangi bl e personal property to a purchaser, for
the purpose of use or consunption, and not for
the purpose of resale in any form as tangible
per sonal property to the extent not first
subjected to a use for which it was purchased,
for a val uabl e consideration. .

"Sale at retail"” shall be construed to
i nclude any transfer of the ownership of or title
to tangi bl e personal property to a purchaser, for
use or consunption by any other person to whom
such purchaser may transfer the tangible personal
property without a val uable consideration, and to
i nclude any transfer, whether made for or wthout
a valuable consideration, for resale in any form
as tangible personal property unless made in
compliance with Section 2c of this Act.

35 ILCS 120/1. The Departnent does not deny that TAXPAYER s busi ness
i nvol ved both providing services and transferring tangible personal
property to others for wuse in Illinois. Tr. p. 34 (statenent of
counsel for the Departnent); see also Departnment Goup Ex. No. 5, p.
2. TAXPAYER offered credible testinmony showing the nature of the
design services it provided to custoners. E.g., Tr. pp. 28-44 (
TAXPAYER), 77-81 (TAXPAYER selected the exterior brick, roofing and
siding conbinations wused by one of TAXPAYER s customner/builders).
That testinony was closely identified with TAXPAYER s books and
records introduced at hearing. Departnent Goup Ex. No. 5, p. 2
(contract outlines services TAXPAYER agreed to provide to custoner).
While the evidence clearly established that TAXPAYER s busi ness
included providing services to custonmers, TAXPAYER introduced no
credible evidence closely identified with its books and records to

corroborate the argunent that its transfers of tangible personal



property were "an infinitesimal part of what the conpany does for the
builders.” See Tr. pp. 34-35 (argunent of taxpayer's counsel). For
exanpl e, TAXPAYER offered the testinony of one fornmer customer who
estimated that 10 to 20% of TAXPAYER s services involved TAXPAYER s
purchases of furniture and fixtures. Tr. p. 83 (testinony of W TNESS)
TAXPAYER, however, introduced no books and records to corroborate
W TNESS' s guess.

In contrast to the conclusory testinony TAXPAYER offered to show
that it did not sell any property, or that any such sales were nerely
i ncidental to TAXPAYER s sal es of service, the books and records that
were introduced at hearing show that the value of the tangible
personal property TAXPAYER transferred was the nobst significant
portion of its total charges to custoners. The Departnent introduced
a contract between TAXPAYER and one custonmer which was executory
during the audit period. Department Goup Ex. No. 5, p. 2. That
contract was the only TAXPAYER contract introduced at hearing. The
contract included an item zed list of the tangible personal property
TAXPAYER transferred to the custoner for that job. 1d., pp. 3-10.
Over 95% of the approximte $127,000.00 contract price consisted of
TAXPAYER s charges for the tangible personal property it transferred
to the custonmer when furnishing the custoner's nodel hones. Depart nent
Goup Ex. No. 5, pp. 3-10. Those charges included -- but did not
separately state -- TAXPAYER s charges for freight, warehousing,
delivery and installation associated with the tangible persona
property TAXPAYER transferred. 1d.

The proportional value of the tangi ble personal property TAXPAYER

transferred in the course of its business is nmde even nore



significant because TAXPAYER waived its design fee in that contract.
Departnment Goup Ex. No. 5, p. 10. TAXPAYER s waiver nmakes ne
guestion the veracity of TAXPAYER s testinony regarding how B
TAXPAYER nmade profits. See Tr. p. 48. M. TAXPAYER testified that her
conmpany made profit only from providing services, and that it nade no
profit when it transferred furniture, wallcoverings, etc. to its
custoners. Id. Assum ng TAXPAYER never nmade any direct profit by
marking up its cost price for the property it transferred, then when
TAXPAYER wai ved its design fee in the contract introduced as evidence,
Ms. TAXPAYER nust have either intended to nmake whatever profits were
to be nmade indirectly, for exanmple, through service charges for
freight, warehousing, delivery and installation associated with the
property, or she must have intended to | ose noney on the job.

But even if TAXPAYER never made any profit from transferring
tangi ble personal property to custoners, ei t her directly or

indirectly, profit is not the linchpin for determ ning whether ROT is

due. See Sprague v. Johnson, 195 Ill. App. 3d 798, 803 (4th Dist.
1990) (citing Valier Coal Co. v. Departnent of Revenue, 11 IIIl. 2d
402, 409-10 (1957)). In cases where a business involves both sales of
services and transfers of property, one i nchpin is t he

proportionality of the value of the services provided versus the val ue

of the tangible personal property transferred. See D nner Theater

Assoc. v. Departnment of Revenue, 139 Ill. App. 3d at 912.

After review ng the evidence, | cannot conclude that TAXPAYER was
engaged in a service occupation which included only insignificant or
incidental transfers of tangible personal property. Nor can |

conclude that TAXPAYER s custoners would have paid the sane contract



prices for TAXPAYER s services if not for the property TAXPAYER
"[s]elect[ed], purchase[d] and install[ed] . . [or] forward[ed]

for timely installation by [the client's] installer." Department G oup
Ex. No. 5 p. 2 (7 11(CQ of contract). TAXPAYER s transfers of
property were a significant part of its business. While these
conclusions are premsed primarily on ny review of a single TAXPAYER
contract for one job conpleted during the audit period, TAXPAYER was
in the best position to keep and nmaintain its business records.
Regardl ess what occupational tax applied to its business, TAXPAYER was
required to keep and present such books and records to the Departnent
for audit or inspection. 35 ILCS 120/7; 35 ILCS 115/11, 12; 86 III.
Adm n. Code 88 130.801 - 130.815 (ROT regul ations regardi ng books and
records required to be kept), § 140.701 (SOT regulations regarding
books and records required to be kept). I f TAXPAYER had contracts
showing that it was primarily engaged in the business of making sales
of service, TAXPAYER could have offered such records as evidence at
hearing to rebut the Departnent's prima facie case. Here, however,
TAXPAYER sought to introduce only one other contract into evidence,
and that contract was denied adm ssion because TAXPAYER had not
tendered it in response to the Departnent's statutory demand for
production of books and records. See Tr. pp. 43-44 (Taxpayer Ex. No. 3
identified), 55-57 (Taxpayer Ex. No. 3 deni ed adm ssion).

The testinobny TAXPAYER offered to show that its transfers of
property to customers were an insignificant part of its total business
was not corroborated by any docunentary evidence closely identified
wi th TAXPAYER s books and records. Standi ng al one, such evidence is

insufficient to rebut the Departnent's prima facie case. See, e.g.,



AR Barnes & Co. v. Departnent of Revenue, 173 IIl. App. 3d 826, 833-

35 (1st Dist. 1988). I conclude that TAXPAYER s busi ness was subject
to retailers' occupation tax.
The second issue is whether TAXPAYER s sales were sales for

resale. Section 2c of the ROTA provides, in part:

Except as provided hereinabove in this
Section, a sale shall be made tax free on the
ground of being a sale for resale if the
purchaser has an active registration or resale
nunber from the Departnent and furnishes that
nunber to the seller in connection wth
certifying to the seller that any sale to such
purchaser is nontaxable because of being a sale
for resale.

Failure to present an active registration
nunber or resale nunber and a certification to
the seller that a sale is a sale for resale
creates a presunption that a sale is not for
resal e. This presunption may be rebutted by
ot her evidence that all of the seller's sales are
for resale, or that a particular sale is for

resal e.
35 ILCS 120/ 2c. In section 1 of the ROTA, the I1llinois General
Assenbly construed the term "sale at retail” to include any transfer

of the ownership of or title to tangible personal property to a
purchaser . . . for resale in any form as tangi ble personal property
unless made in compliance with Section 2c of this Act." 35 ILCS 120/1
(enphasi s added).

Since TAXPAYER did not obtain resale certificates from its
custoners, the transfers of tangible personal property are presuned to
be sales at retail. 35 ILCS 120/1, 2c. TAXPAYER argues that the
ROTA' s presunptions apply only when there's been a sale of tangible
personal property. Tr. p. 119. That is not the case. See Soho O ub,

Inc. v. Departnment of Revenue, 269 Ill. App. 3d at 232 (dism ssing the




contention that the ROTA's presunptions do not apply where the
Departnent and a taxpayer dispute whether the taxpayer is engaged in a
retailer's occupation). A serviceman nust also conply with section 2c
of the ROTA in order to docunent that certain itenms of tangible
personal property transferred incident to its sale of service were
sales for resale. 35 ILCS 115/12 (incorporating 8 2c of the ROTA into
t he SOTA). TAXPAYER did not offer evidence sufficient to rebut that
presunpti on.

Cenerally, TAXPAYER transferred two kinds of tangible personal
property to its custoners: furniture, including art, draperies, etc.;
and fixtures, i.e., property which would becone incorporated into the
real property being constructed by TAXPAYER s custoners, such as
wal | coveri ngs. One witness, WTNESS, testified that his conpany (a
former TAXPAYER custoner) purchased and installed wallcoverings
sel ected by TAXPAYER in its nodel hones. Tr. pp. 84, 87-88 (W TNESS).
He also testified that his conpany sold the itenms furnished by
TAXPAYER when it eventually sold its nodel homes. 1d. TAXPAYER argues
t hat such evidence shows that all of TAXPAYER s sales were sales for
resale. Tr. p. 121. Not wi t hst andi ng TAXPAYER s argunent, the law in
Illinois is settled that when a construction contractor purchases
tangi bl e personal property which it then incorporates into real estate
pursuant to a construction contract, the contractor is using the

property, and it is not a purchasing the property for later resale to

the contractor's custoner. Craftnasters, I nc. V. Depart ment of
Revenue, 269 I1Il1. App. 3d 934, 940 (4th Dist. 1994) (citing Material
Service v. Issacs, 25 Ill. 2d 137, 140-41 (1962); G S. Lyon & Sons

Lunber & Mg. Co. v. Departnent of Revenue, 23 IIl. 2d 180, 182-83




(1961)). TAXPAYER s transfers of tangible personal property to
custoners who incorporated such property into real estate, therefore,
were sales at retail, and were not sales for resale.

Nor does the evidence support TAXPAYER s argunment that its
transfers of furniture to customers were sales for resale. Thr ee
w tnesses testified that builders hired TAXPAYER to provide services
designed to help sell the hones the custoner/contractors' built and
offered for sale. See Tr. pp. 30-32, 39-46 ( TAXPAYER), 74-75
(WTNESS) 90-91 (WTNESS B). W TNESS testified generally regarding
how his conpany used the services of design conpanies such as
TAXPAYER. Tr. pp. 74-75. He testified that his conmpany disposed of
furniture it purchased for use in its nodel homes when the nodel hone
units were sold. Tr. pp. 84-85. WTNESS testified directly, however,
that on the jobs for which his conpany hired TAXPAYER, it did not
purchase furniture from TAXPAYER Tr. pp. 85-86, 88. W TNESS B,
another honme builder, also testified that his former conpany hired
TAXPAYER to provide design services and to purchase furniture for use
in the builder's nodel hones. Tr. pp. 90-92. W TNESS B, however, was
not asked whether, and did not testify that, his conpany ever resold
any furniture it acquired from TAXPAYER See Tr. pp. 90-96. So, while
the record contains testinony that sone of TAXPAYER s custoners
subsequently transferred to others furniture the builders purchased
from other design conpanies, that evidence is not sufficient to show
that any specific sales by TAXPAYER, or all of TAXPAYER s sales, were
sales for resale.

Moreover, and even if one assuned that all of TAXPAYER s

custoners subsequently transferred title to the furniture TAXPAYER



transferred to them TAXPAYER presented no argument why, by the tine
any such transfers would have occurred, TAXPAYER s custoners woul d not
have already enjoyed the use of the furniture by attenpting to nake
the honmes they hoped to sell nore attractive to purchasers. \Wen the
bui | ders placed and arranged -- or had TAXPAYER pl ace and arrange --
furniture in the builders' nobdel homes, that action was an exerci se of
rights or powers incident to the builder's ownership of the furniture.
See 35 ILCS 105/1 (definition of "use"). TAXPAYER has not rebutted
the statutory presunption that TAXPAYER s sales were sales at retail
by showing that certain, or all, of its sales upon which tax was
measured here were sales for resale. 35 ILCS 120/ 2c. I conclude that
TAXPAYER s transfers of furniture to builder/customers for wuse in
nodel hones were sales for use in Illinois.

Finally, the Departnent argued in the alternative that, if its
auditor erred in determning that TAXPAYER was subject to the
provi sions of, and the tax inposed by, the ROTA the tax determned to
be due would still be proper pursuant to the Service Cccupation Tax
Act ("SOTA"). See Tr. p. 124. TAXPAYER argued that the Departnent had
the opportunity to determne what tax applied to its business, and
that its auditor nmade the determ nation that ROT applied. Tr. pp. 116-
19, 127-28. TAXPAYER contends that the Departnent auditor's m stake
regarding which tax applied to TAXPAYER s business bound the
Departnent, and TAXPAYER nust be declared to owe no tax whatever
regarding its transfers of tangi ble personal property during the audit
period. Tr. pp. 127-28.

Here, TAXPAYER filed five nonthly tax returns on which it stated

that it nade sales at retail. After the Departnent audited TAXPAYER,



it determned that TAXPAYER had additional liabilities for which
TAXPAYER had not filed returns. The Departnent deternmined that the
liabilities arising from the periods for which no returns were filed
were ROT liabilities. TAXPAYER s response is that it cannot be
subject to ROT because it is a serviceman and not a retailer. In sum
TAXPAYER wants the fact finder to find that it is a serviceman, and
simul taneously ignore that the Illinois General Assenbly has inposed a
tax on servicenen which is neasured by the serviceman's cost price of
the tangible personal property transferred incident to his sales of
service.

Odinarily, "[t]he State is not estopped by the m stakes made or

m sinformation given by the Departnent's enployees with respect to tax

liabilities.” Brown's Furniture, Inc. v. Wagner, 171 IIl. 2d 410, 432
(1996) (citing Austin Liquor Mart v. Departnment of Revenue, 51 IIl. 2d
1, 5 (1972)); see also Rentra v. Departnment of Revenue, 9 IlIl. App. 3d

1063, 1071 (1st Dist. 1973). Wiile the errors of the Departnment's
enpl oyees may be corrected at hearing, the actions -- or inaction --

of its counsel at hearing can bind the Departnent. See Departnent of

Revenue v. Vallee Foods, 129 IIll. App. 3d 876, 878 (3d Dist. 1985).

In this case, if the evidence TAXPAYER introduced had been found to
have rebutted the Departnent's prima facie case, and counsel for the
Departnent had not nade the alternative argunent, he ran the risk of
wai ving the opportunity to correct a specific error alleged during
TAXPAYER s rebuttal case.

The record contains facts from which the anount of service
occupation tax due could be ascertained, as neasured by TAXPAYER s

cost price of the tangible personal property it transferred to its



cust oners. In fact, TAXPAYER s retailers' occupation tax base was
measured in just that manner. Departnent Group Ex. No. 2, pp. 4-5, 29-
39 (auditor's comments and original audit calculations); Departnment
G oup Ex. No. 4, pp. 9, 11-16 (reaudit calculations). TAXPAYER woul d
not have enjoyed any |esser burden to show that its cost price of the
tangi bl e personal property transferred was not subject to SOT, had the
Departnment determ ned that TAXPAYER was a servicenan. The sane
rel evant presunptions, recordkeeping requirenents, and duties to file
returns and pay tax when due exist wunder the provisions of each
occupation tax act. Compare, e.g., 35 ILCS 120/1, 2c, 4, 7-8 with 35
ILCS 115/2, 3, 3-5, 6, 9, 11, 12. | conclude that if TAXPAYER were a
serviceman, its SOl liability would have been the sane as the ROT
liability the Departnment determ ned was due. See Departnent Goup Ex.
No. 4.

Nor can TAXPAYER claimthat it |acked notice that SOT m ght apply
to its business. The Departnent's decision to use TAXPAYER s cost -
price for the tangible personal property transferred as the tax base
was discussed with TAXPAYER accountant during the original audit and
during the re-audit. See Departnment Goup Ex. No. 2, pp. 4-6
Departnent G oup Ex. No. 4, p. 11. On the original audit report, the
tax liabilities determned to be due were set forth wunder the
headi ngs, "A. TAXES DUE PER AUDI T[,] 1. ROI/SOT TAXES'. Departnent
Goup Ex. No. 1, p. 7. On the Departnment's re-audit report, the tax
liabilities were set forth under the headings, "A Taxes due per
audit[,] 1. Retailers' / service occupation tax". Department G oup Ex.
No. 4, p. 2. Considering that a large part of TAXPAYER s argunent at

hearing focused on its contention that it was a serviceman and not a



retailer, it should not have cone as a surprise to TAXPAYER when
counsel for the Departnment argued that if TAXPAYER was found to be a

servi ceman, then SOT should apply to its business.

Conclusion:

I recommend the Director finalize the Departnent's assessnent of
retailers' occupation tax and penalties as revised by reaudit, wth
interest to accrue pursuant to statute. | also recormend he finalize
the Departnent's denial of B. TAXPAYER and Conpany's C ai m and Request

for Review of Audit for Retailers' Cccupation and Rel ated Taxes.

Dat e John E. Wite



