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Synopsis:

This matter cones on for hearing pursuant to the taxpayer's tinely protest
of Notices of Tax Liability (NTL) issued to TAXPAYER by the Departnment of
Revenue dated February 28, 1995 for Retailers' Occupation Tax ("ROT") and Use
Tax. These Notices of Tax Liability are nunbered as follows: XXXXX and XXXXX.
The issues are:

1. Whet her the taxpayer met its burden of showi ng that the Departnent's
calculation of the tax liability for the periods May 1, 1988 through Septenber
30, 1990, based on unreported and underreported gross receipts is incorrect;

2. If the taxpayer failed in its burden, whether the under-reporting of
gross receipts from sales during the audit period as determned by the
Departnment was due to fraud;

3. If the Departnment's assessnment of fraud penalty is unsupported by
fact or law, whether the Statute of limtations bars the Departnent's assessnent

of tax liability;



4. VWhet her the Departnent properly credited the restitution paynments
made by taxpayer;

5. VWhet her TAXPAYER was the proper taxpayer for the audit periods May 1,
1988 t hrough Septenber 30, 1990.

Foll owi ng the submi ssion of all evidence and a review of the record, it is
recommended that this matter be resolved in favor of the Departnment on all

i ssues.

Findings of Fact:

1. The Department's prima facie case against TAXPAYER, including all
jurisdictional elements, was established by the adm ssion into evidence of the
Correction of Returns, showing tax due of $9,158 penalty of $2,748 plus
statutory interest for the audit periods May 1, 1988 through Septenber 30, 1990.
(Tr. p. 6; Dept. Gp. Ex. No. 1).

2. Included in the assessnents were fraud penalties assessed under 35
ILCS § 120/4. (Tr. pp. 8, 9; Dept. Gp. Exs. No. 1).

3. TAXPAYER was in the business of selling used autonpbiles as a sole
proprietor under the name TAXPAYER:. (Tr. p. 30; Dept. Gp. Ex. No. 3).

4. An audit of taxpayer's books and records was conducted jointly wth

the Departnent's Bureau of Criminal Investigations ("BCl") for the periods set

forth above. (Tr. p. 17; Dept. Gp. EXx. No. 3)
5. The auditor examned certified copies of Illinois Departnent of
Revenue Forns RR-556 (autonobile dealers' Retail Occupation Tax transaction

reporting forns), the reports of interviews conducted by the BClI investigator

with custoners of the taxpayer, and a schedule that the BCl investigator

prepared from the taxpayer's “"deal jackets (records of taxpayer's used car

sales)? (Tr. p. 18, 76).

L TAXPAYER and TAXPAYER are hereinafter <collectively referred to as
"t axpayer."

2, The Department's auditor refers to the taxpayer's "general |edger" severa
times (Tr. pp. 18, 19, 20, 58-61). The taxpayer, however testified that he had
no general ledger. (Tr. p. 66). It is apparent from |later testinony of Sam

Rossi, the Departnent's BCl investigator (Tr. p. 68), and the auditor (Tr. pp
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6. The auditor conpared sales recorded in taxpayer's records with sales
reported to the Departnent on the RR-556 fornms and the sales reported in the
interview reports and determ ned that the ratio of unrecorded sal es was 59. 655%
(Tr. p. 20, 61; Dept. Gp. Ex. No. 3)

7. The auditor conputed deficiencies by subtracting the amobunts reported
on RR-556 returns from amounts recorded in the nonths in which RR-556 returns
were filed. (Tr. p. 20).

8. The auditor conputed delinquencies on sales for nonths in which no
RR-556 forns were filed. (Tr. p. 20).

9. As a result of the audit M. TAXPAYER was convicted of a felony for
filing fraudulent sales tax returns and was ordered to make restitution to the
Departnment of Revenue in the anmpbunt of $14,283.19. (Tr. p. 34; Dept. Gp. Ex.
No. 2).

10. Taxpayer sold cars during the entire audit period. (Tr. pp. 31-39).

11. The bills of sale for taxpayer's car sales and the related Forns RR-
556 were often inconsistent, reflecting different selling prices. (Dept. Gp.
Ex. No. 3).

12. Taxpayer did not give his custoners copies of the RR-556 returns
reporting their purchases. (Dept. Gp. Ex. No. 3).

13. In sone cases, taxpayer collected nore tax from custoners than he
reported and paid to the Departnment, and, in some cases, he failed to report the
transactions at all. (Dept. Gp. ExX. No. 3).

14. Taxpayer sold sone cars for higher amounts than were recorded in its

records. (Dept. Gp. Ex. No. 3).

Conclusions of Law:

75, 76) that the auditor thought a schedule later admitted into evidence as

taxpayer's exhibit no. 61 (Tr. p. 63) was prepared fromthe general ledger. In
fact, this schedule was prepared by M. Rossi from taxpayer's deal jackets (Tr
p. 68) and taking all of this testinmony in context, it is apparent that this

schedul e was the basis of the auditor's testinmony when he used the term "genera
| edger. "
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The record in this case, shows that this taxpayer has failed to denonstrate
by the presentation of testinmony or through exhibits or argunment, evidence
sufficient to overcone the Departnent's prima facie case of tax liability under
the assessnents in question. Accordingly, by such failure, and under the
reasoni ng given below, the determ nation by the Departnent that TAXPAYER d/b/a
TAXPAYER owes the assessnments shown on the Corrections of Return nmust stand as a

matter of [aw. In support thereof, the follow ng conclusions are nade:

ISSUE # 1

The first issue to be decided is whether the taxpayer net its burden of
proving that the Departnment's calculation of the tax liability based on
unreported and underreported gross receipts was incorrect. That depends,
initially on whether the Departnment met a mninmal standard of reasonabl eness in
meking its determnation of additional tax due for the periods May 1, 1988
t hrough Septenber 30, 1990. When a taxpayer fails to supply the Departnment with
records to substantiate its gross receipts, the Departnment is justified in using
the markup nethod to estimate the taxpayer's gross receipts, and, in doing so,
the Departnent is required only to meet a mninum standard of reasonabl eness.

Mel -Park Drugs, Inc. v. Departnent of Revenue, 218 IIl.App.3d 203 (1st Dist.

1991). In this case, the Departnment's auditor found the taxpayer's records to
be unreliable. Therefore, he resorted to the markup nmethod by marking up the
taxpayer's recorded sales by the percentage of unrecorded sales determ ned by
interviewing the taxpayer's custoners. To determ ne unreported sales, he
reduced the total amount calculated in the preceding step by the sales reported
by the taxpayer on the Forns RR-556. Since the Forns RR-556 filed by the
taxpayer were so unreliable as to sales, he also disallowed the trade-in
i nformati on which could not be confirned as true. (Dept. Gp. Ex. No. 3). The
only records available to the Departnent's auditor were the deal jackets and the
BCl custonmer interview reports. Because of the |lack of any other credible books

and records the Department's auditor was justified in using these records to
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calculate the taxpayer's gross receipts during the audit periods. Accordingly,
the markup nmethod applied by the auditor to the avail able records satisfied the
requirement to neet a mninmum standard of reasonabl eness.

At the hearing in this case, the Departnment introduced into evidence the
Departnent's correction of return documents (Dept. Gp. Ex. No. 1) and a
menor andum prepared by the auditor explaining how he determ ned taxpayer's gross
receipts during the audit periods. (Dept. Gp. Ex. No. 3). These docunents,
coupled with the uncontroverted testinony of the Department's auditor, show that

the Departnent's determi nation was not arbitrary or unreasonable, but rather was

based on reasonable statistical assunptions. The Departnent's technique was
made necessary because the taxpayer's records were patently unreliable. See
Vitale v. Departnment of Revenue, 118 IIIl.App.3d 210 (3d Dist. 1983). A

corrected return prepared by the Department is deenmed prima facie correct and
the Departnent establishes its prima facie case by having the corrected return

admtted into evidence. (35 ILCS 120/4) Central Furniture Mart v. Johnson, 157

I1l.App.3d 907 (1st Dist. 1987). Therefore, when the Departnent introduced the
corrected returns, its prima facie case was established.
A taxpayer cannot overcone the Departnent's prima fTacie case nerely be

denying the accuracy of the Departnent's determ nation. Central Furniture Mart

v. Johnson, supra. Simply questioning the Department's assessnment or denying

its accuracy is not enough. Quincy Trading Post v. Dept of Revenue, 12 11|

App.3d 725 (4th Dist. 1973). A taxpayer can overcone the Departnent's prima
facie case by producing conpetent evidence identified with the taxpayer's books
and records. Vitale, supra, at 213. In this case the taxpayer presented no
docunentary evidence whatsoever to show that the Departnent's determ nati on was
arbitrary, capricious or unreasonable. To the contrary, taxpayer's exhibits
nunmbered 2 through 58, which are copies of the taxpayer's RR-556 forns,
denmonstrate the unreliability of taxpayer's record keeping. The sal es anpunts
shown thereon do not agree with those recorded in the taxpayer's sales records

in many cases (Dept. Gp. Ex. No. 3) and a nunmber of the forns bear no seller's
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si gnature. Absent any conpetent docunmentary evidence to controvert the
Departnent's prima facie case, the Departnment's determination as reflected in
the Corrections of Returns nust be sustained.
ISSUE # 2

The second issue to be decided is whether the under-reporting of sales
determ ned by the Departnment was due to fraud. Whiere civil fraud under Section

4 of the Retailers' Occupation Tax Act (35 ILCS § 120/4) is alleged, the

Departnment nmust show intent. Intent for this purpose can be shown by
circunstantial evidence. Vital e, supra at 213. In the Vital e case, supra, the
court found the necessary intent from a nunmber of facts, including the

followi ng: the taxpayer had understated his gross receipts by as nuch as 200%
in one year the taxpayer's purchases exceeded his sales by 46% finally, the
taxpayer failed to maintain business records. Vitale, supra at 213.

In this case there are a nunber of factors that show the taxpayer's
fraudulent intent. The sales recorded in the taxpayer's records were
understated by 59% (Tr. p. 61; Dept. Gp. Ex. No. 3). In sone cases the
t axpayer sold cars for higher anmounts than were recorded in its records. (Dept.
Gp. Ex. No. 3). The bills of sale for taxpayer's car sales were often
i nconsistent wth the anbunts reported on the RR-556 forms. (Dept. G p. Ex. No.
3). In sone cases, taxpayer collected nmore tax from custoners than he paid to
the Departnent, and, in sone cases, he failed to report the transactions.
(Dept. Gp. Ex. No. 3). The taxpayer maintained no books and records other than
the police book, which only records the identities of the taxpayer's sources and
customers, and the deal jackets. (Tr. p. 66, 68). This pattern prevailed
t hroughout the audit period and clearly shows taxpayer's intent to defraud.
Finally, the taxpayer was convicted of a felony for filing a fraudulent tax
return and ordered to pay over $14,000 in restitution. (Dept. Gp. Ex. No. 2).
These factors constitute clear and convincing circunstantial evidence of intent
to commt fraud. Therefore, the Departnent's assessnent of fraud penalties nust

be sust ai ned.



ISSUE # 3

The third issue is whether the Department is barred by the statute of
[imtations from assessing tax liability. Since the Departnment's assessnment of
fraud penalties is supported by clear and convincing evidence of fraud, the
Departnment is not barred by the statute of limtations from assessing tax for
the audit periods. (35 ILCS 120/4).
ISSUE # 4

The fourth issue is whether the Departnment properly credited the
restitution paynments paid by the taxpayer. The Departnent's G oup Exhibit No. 2
shows that the taxpayer was ordered to pay restitution, and it also states that
nothing in the order precludes the Departnment fromcollecting additional anounts
due. Restitution is nentioned in the hearing transcript several times (Tr. pp
11, 12, 28, 89), but no docunentary evidence was introduced to prove that the
taxpayer ever paid the restitution ordered or, if paid, that the paynent was
applied to this taxpayer. The order of probation (Dept. Gp. Ex. No. 2) states
that the taxpayer in this case also operated another enterprise by the nane of
ENTERPRI SE and that he was convicted of defrauding the Departnent in that
operation as well as this one, 1.e., TAXPAYER If paynment was made, it m ght
have been credited to the account of ENTERPRI SE not the account of TAXPAYER. In
any case, the Departnent's records for this taxpayer do not reflect any
restitution paynment. As noted previously, the taxpayer's testinony alone does
not overcome the presunption of correctness of the Departnent's prima facie
case. Vital e, supra. Therefore, lacking any evidence of paynent in the
record, the question of whether it was properly credited nust be decided in
favor of the Departnent.
ISSUE # 5

The final issue is whether TAXPAYER was the proper taxpayer for the audit
periods May 1, 1988 through Septenber 30, 1990. M. TAXPAYER testified that he
applied for his license in Decenber of 1987. (Tr. p. 30). Taxpayer's counsel

stipulated and later admtted that the evidence in the record proved that his
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client owned the business from at |east May of 1988 until June of 1989. (Tr.
pp. 37, 82). The taxpayer testified that he sold the business in June of 1989
for cash. However, he introduced no documentary evidence in support of that
al | egati on. (Tr. pp. 30, 36). The RR-556 forms which the taxpayer introduced
as exhibits 2 through 58 were filed at various tines throughout the audit period
and all of them are filed under the taxpayer's nanme and registration (IBT)
number. Taxpayer admtted signing RR-556 fornms reporting autonobile sal es under
his nane and | BT nunber after June of 1989, even into October 1990 which is
after the audit period. (Tr. pp. 38, 44-52). The fact that taxpayer did not
sign all of them that some other person signed sonme of them as seller, and the
fact that sone are not signed at all does not change the fact that these sales
were reported by or for the taxpayer as his sales. Since he is the sole
proprietor of this business, his denial that the sales are not his is not
credi ble. M. TAXPAYER was the proper taxpayer for the audit period.

WHEREFORE, for the reasons stated above, it is ny recommendation that the

Departnent's assessnent, including the assessnent of fraud penalties, be upheld
in full.
Dat e Charles E. McCellan

Adm ni strative Law Judge



