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RECOMMENDATION FOR DISPOSITION

APPEARANCE: M. Dean Bilton of Flanagan, Bilton & Brannigan
appeared on behal f of the Al cuin Mntessori School.

SYNOPSIS: This proceeding raises the limted issue of whether 7% of
the subject parcel, (hereinafter referred to as the "|easehold")
which the Departnment of Revenue (hereinafter "the Departnent")
initially found subject to real estate taxation, should be exenpt
from such taxes for any part of the 1994 assessnment year under 35

ILCS 200/15-35.' In relevant part, that provision exenpts:

L In People ex rel Bracher v. Salvation Arny, 305 IIl. 545
(1922), (hereinafter "Bracher"), the Illinois Suprene Court held that
the issue of property tax exenption wll depend on the statutory

provisions in force at the time for which the exenption is clained.
This applicant seeks exenption from 1994 real estate taxes.
Therefore, the applicable statutory provisions are those contained in
the Property Tax Code (35 ILCS 200\1-1 et seq).



Al'l property donated by the United States for
school purposes and all property of schools, not
sold or |eased or otherwise used with a view to
profit.

The controversy arises as foll ows:

On Decenber 22, 1994, Alcuin Mntessori School, (hereinafter
"AMS" or the "applicant") filed a real estate exenption conplaint
with the Cook County Board of Tax Appeals. Said conplaint alleged
the entire subject parcel was exenpt fromreal estate taxation under
35 ILCS 205/19.1.°2

The Board reviewed applicant's conplaint and reconmended to the
Departnent that the entire property be exenpted from taxation. On
December 14, 1995, t he Depart ment partially accepted this
recomendation by issuing a certificate exenpting all but 7% of the
bui | di ng and underlying | and.

Applicant filed a tinmely request for hearing as to this 7% on
Decenber 22, 1996. After holding a pre-trial conference, the
Adm ni strative Law Judge conducted an evidentiary hearing on January
15, 1997. Fol |l owi ng subm ssion of all evidence and a careful review
of the record, it is recommended that the Departnent's decision be
nmodified to reflect that 7% of the subject property and the
underlying ground be exenpt from real estate taxation for 41% of the

1994 assessnent year.

2. The exenption provisions found in Section 19.1 of the Revenue
Act of 1939 (35 ILCS 205/1 et seq.) are, for present purposes,
substantially simliar to those contained Section 200/15-35 of the
Property Tax Code. Nevert hel ess, Bracher requires that this case be
adj udi cated under the Property Tax Code. Therefore, | shall cite to
the appropriate provisions of that statute throughout the remainder
of this Reconmmendati on.



FINDINGS OF FACT:

1. The Department's jurisdiction over this matter and its
position therein, nanely that 7% of the building and underlying |and
were not in exenpt use throughout the 1994 assessnent year, are
established by the adm ssion into evidence of Dept. Ex. No. 2.

2. The subject parcel is located at 301 South Ri dgeland, Gak
Park, 1L 60302. It is identified by Permanent |ndex Nunmber 16-07-
417-029-8001 and inproved with 4,568 square foot, tri-Ilevel building.
Dept. Group Ex. No. 1, Doc. A.

3. The building features a basenent (ground
floor) and a first floor. Fl oor plans disclose that the basenent
contains one class room a conputer room a kitchen, an art room a
furnace room a crawl space, an unexcavated area, a hallway and
stairs leading up to the first floor. 1Id; Applicant Ex. No. 2.

4. The floor plans further disclose that the
first floor contains the following: a nmusic room a |lounge area; an
office; an all purpose room two classroons and a hall way. Id.

5. Applicant obtained its ownership interest
in the subject premses via a warrantee deed dated April 14, 1967
AMS began occupying the building soon after it assunmed ownership but
moved to another facility in 1979. However, it reoccupi ed the subject
premises in June of 1993 and continued occupancy thereof throughout
the 1994 assessnment year. Applicant Ex. No. 1-C, Tr. p. 25.

6. AMS conducted child-education progranms on

the subject prem ses during 1994. Its school was in session from



7:00 amuntil 6:00 pn? Mondays through Fridays and operated on a year-
round basis except for one week vacation periods in August and |late

December. Applicant Ex. Nos. 1-A & 1-B; Dept. Ex. No. 2; Tr. pp. 15,

23 - 25.
7. Appl i cant al so conduct ed m scel | aneous
events, such as parent neetings, on the subject prem ses. It

conducted only five or six of these events, which took place on

Sat urdays, during 1994. Tr. p. 24.

8. On June 1, 1994, AMS entered into a | ease
with Mara Leonard, the sole proprietor of Sound Concepts,
(hereinafter "Leonard" or the "lessee"). Said | ease provided, inter
alia that:

A. The lease was to run from June 1, 1994

t hrough May 31, 1995;

B. The | ease would automatically be renewed
for an additional year unless Leonard gave 60
days witten notice of her intent not to renew,

C. Leonard was to pay nonthly rent of
$325. 00 between June 1, 1994 and August 1, 1994,

D. Her rent for the remai nder of t he
| easehol d was $650. 00 per noth;

E. Leonard was to use the south half of the
musi ¢ room for purposes of giving group and
i ndi vi dual nusic | essons;

F. Leonard could also give lessons in the
north half of the nusic room when it was not
needed by applicant's staff for school-rel ated
pur poses;

%, Classroom time actually ran from 8:30 am until 3:00 pm
However, applicant also offered pre and after school care prograns
whi ch began as early as 7:00 am and ran as late as 6:00 pm Tr. p.
15.



G The | essons were to be given between 3:00
pm and 9: 00 pm Monday through Friday and 9: 00 am
until noon on Saturday;

H. The | essons were not to conflict with any
cl assroom schedul es established by applicant;

l. Leonard was to pay any real estate taxes
that were assessed against the |easehold as a
result of her use;

Applicant Ex. No. 1-E; Tr. pp. 17 - 18.

9. Leonard gave private |lessons at the tines
and places specified in the |ease during 48 or 50 weeks of the 1994
assessnent year. She also taught nusic classes that were part of
applicant's regular curriculum before the |easehold took effect and

t hr oughout the 1994 assessnent year. Tr. pp. 23, 25.

CONCLUSIONS OF LAW:

On exam nation of the record established this applicant has
denmonstrated, by the presentation of testinony or through exhibits or
argunent, evidence sufficient to warrant exenpting the |easehold from
real estated taxes for 41% of the 1994 assessnent year. Accordingly,
under the reasoning given below, the determ nation by the Departnent

that the |easehold does not satisfy the requirenents for exenption

set forth in 35 ILCS 200/15-65 should be nodified. In support
thereof, |I make the foll ow ng concl usions:
Article IX, Section 6 of the Illinois Constitution of 1970

provi des as foll ows:

The General Assenbly by law my exenpt from
taxation only the property of the State, units
of local government and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and for school ,
religious, cenetery and charitabl e purposes.



The power of the General Assenbly granted by the 1llinois
Constitution operates as a limt on the power of the General Assenbly
to exenpt property from taxation. The General Assenbly may not
broaden or enlarge the tax exenptions permtted by the Constitution
or grant exenptions other than those authorized by the Constitution

Board of Certified Safety Professionals, Inc. v. Johnson, 112 I11l1.2d

542 (1986). Furthernmore, Article |IX, Section 6 is not a self-
executing provision. Rather, it mnmerely grants authority to the
CGeneral Assenmbly to confer tax exenptions wthin the limtations

i nposed by the Constitution. Locust G ove Cenetery Association of

Philo, Illinois v. Rose, 16 IIl1.2d 132 (1959). Moreover, the Ceneral

Assenmbly is not constitutionally required to exenpt any property from
taxation and wmay place restrictions or limtations on those

exenptions it chooses to grant. Village of Oak Park v. Rosewell, 115

Ill. App.3d 497 (1st Dist. 1983).

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Property Tax Code 35 ILCS 200/1-3 et seq. The
provisions of that statute that govern disposition of the instant
proceeding are found in Section 200/ 15-35. In relevant part, that

provi sion exenpts the foll ow ng:

Al'l property donated by the United States for
school purposes and all property of schools, not
sold or leased or otherwise used with a view to
profit.

35 ILCS 200/ 15-35 (enphasi s added).

It is well established in Illinois that a statute exenpting
property or an entity from taxation nust be strictly construed

agai nst exenption, with all facts construed and debatable questions



resolved in favor of taxation. People Ex Rel. Nordland v. Honme for

the Aged, 40 I111.2d 91 (1968); Gas Research Institute v. Departnent
of Revenue, 154 1I|1. App.3d 430 (1st Dist. 1987), (hereinafter
"GRI"). Based on these rules of construction, Illinois courts have

pl aced the burden of proof on the party seeking exenption and have
required such party to prove by clear and convincing evidence that it

falls within the appropriate statutory exenption. Met ropol i tan

Sanitary District of Geater Chicago v. Rosewell, 133 Ill. App.3d 153

(1st Dist. 1985).

An analysis of whether this applicant has net its burden of
proof begins with sonme fundamental principles: first, that the word
"exclusively,"” when used in Section 200/ 15-35 and other tax exenption

statutes means "the primary purpose for which property is used and

not any secondary or incidental purpose.” GRI, supra; Pontiac Lodge
No. 294, A F. and A M v. Departnent of Revenue, 243 Ill. App.3d 186
(4th Dist. 1993). Second, that "statenents of the agents of an

institution and the wording of its governing docunments evidencing an
intention to [engage in exclusively charitable activity] do not
relieve such an institution of the burden of proving that ... [it]

actually and factually [engages in such activity]." Morton Tenple

Associ ation v. Departnment of Revenue, 158 IIll. App. 3d 794, 796 (3rd

Dist. 1987). Therefore, "it is necessary to analyze the activities
of the [applicant] in order to determ ne whether it is an [exenpt]
organi zation as it purports to be in its charter." Id.

Here, adm nistrative notice of the Departnent's decision dated
December 14, 1995 (Dept Ex. No. 2) establishes that this applicant is

a "school" wthin the neaning of Section 200/15-35. Thi s decision



further establishes that AMS used all but 7% of the subject prem ses
and wunderlying land for exenpt purposes during the entire 1994
assessnent year. Neverthel ess, the plain nmeaning of Section 200/ 15-
35 expressly bars exenption of the |easehold unless that portion of
the premses was not "leased or otherwise used with a view to
profit."”

In People ex. rel. Baldwin v. Jessamne Wthers Hone, 312 I111I.

136 (1924) (hereinafter "Baldwn"), the |Illinois Supreme court
established the well-settled principle that "[i]f real estate is
| eased for rent, whether in cash or other form of consideration, it
is used for profit.” Baldwin at 140. Thus, "[w]lhile the application

of inconme to [exenpt] purposes aids the [school], the primry use of

[the parcel in question] is for [non-exenpt] profit”". Id. See also,
Sal vation Arny v. Departnment of Revenue, 170 II1l. App.3d 336, 344
(2nd Dist. 1988). However, our courts have also adhered to the

equally well-established principle that "[w]lhere a tract is used for
two purposes, there is nothing novel in exenpting the part used for
an exenpt purpose and subjecting the remainder to taxation."

IlIlinois Institute of Technology v. Skinner, 49 Ill.2d 59, 64 (1971).

(hereinafter "11T").

The instant record discloses that the leasehold is primrily
used for purposes which do not qualify as exenpt under the Bal dw n
hol di ng. Consequently, such inherently profit-mking and commerci al
uses violate the statutory proscriptions on leasing and use for
profit contained in Section 200/15-35. As such, the Departnment's
decision is consistent with IIT because it |limts taxation of the

subject parcel to that portion which is not in exenpt use. However,



because this non-exenpt use did not begin until June 1, 1994, |
conclude that the Departnent's decision should be nodified to reflect
that 7% of the subject property and its underlying ground should be
exenpt fromreal estate taxation for 41% of the 1994 assessnent year.
See, 35 ILCS 200/9-185.*

In light of the above conclusion, | find it wunnecessary to
engage in extensive analysis of applicant's contention that the
| easehol d should be conpletely exenpted because it constitutes a
fractional anmount of the subject property's building space. Thi s
argunent fails to recognize that the above nodification has taken
square footage into account by exenpting all portions of the subject
property that are not subject to the |ease. Mor eover, applicant's
argunent misstates the applicable legal standard, which enphasizes

actual wuse rather than square footage. See, Skil Corporation v.

Korzen, 32 IIl1.2d 249 (1965); Conprehensive Training and Devel opnent

* The relevant portion of that provision states as foll ows:

The purchaser of property on January 1 shall
be considered the owner [who is therefore
liable for any taxes due] on that day.
However, when a fee sinple title or |esser
interest in property is purchased, granted,
taken or otherwise transferred for a use
exenpt from taxation under this Code, that
property shall be exenpt fromthe date of the
right of posession, except that property
acquired by condemation is exenpt as of the
date the condemmation petition is filed.
VWenever a fee sinple title or [|esser
interest in property is purchased, granted
taken or otherwise transferred from a use
exenpt fromtaxation under this Code to a use
not so exenpt, that property shall be subject
to taxation fromthe date of the purchase or
conveyance.

35 1Lcs 200/ 9-185.



Corporation v. County of Jackson, 261 IIl. App.3d 37 (5th Dist.

1994). Thus, while one may plausibly interpret [IT as inposing sone
form of square footage requirenent, and find such a standard
desirable from an assessnent standpoint, fundanmental principles of
exenption law dictate that nechanical square footage conputations
cannot supplant the accent on actual use. Consequently, applicant's
argunment nust fail.

AMS also posits that the |easehold should be entirely exenpt
because Leonard's use was incidental to that of the applicant. This
argunent draws support from the fact that Leonard used the | easehold
for private lessons at tines when applicant's school was not in
session. Wiile it is true that incidental uses generally do not
destroy exenption, (GRI, supra), Leonard' s use of the |easehold was
one which both the plain |anguage of Section 200/15-35 and the
Bal dwi n holding declare to be non-exenpt. Therefore, conpletely
exenpting the |easehold would effectively defeat an otherw se clear
| egi sl ati ve mandate and overturn fundanental tenets of exenption |aw
Therefore, the Departnment's decision should be nodified as set forth
above.

VWHEREFORE, for al | the above-stated reasons, it is ny
recommendation that 7% of the subject property and the |and
thereunder (or the entire |easehold) be exenpt fromreal estate taxes

for 41% of the 1994 assessnent year.

Dat e Alan |. Marcus,
Adm ni strative Law Judge

10



