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SYNOPSIS: This proceeding raises the limted issue of whether that portion
of Du Page County Parcel |Index Nunmber 03-20-419-004 comonly known as the
"Chapman House" should be exenpt from real estate taxes for 33% of the 1993
assessment year' on grounds that it was "actually and exclusively used for
charitable or beneficent purposes..." wthin the meaning of 35 ILCS 205/19.7.% In

rel evant part, that provision exenpts the followng fromreal estate taxation

1. The gist of applicant's brief (especially page 4 thereof) is that
exenpt use began on Septenmber 1, 1993. As such, | shall |limt the scope of this
Recommendation to that 33% of 1993 which began on Septenber 1, 1993 and ended
Decenber 31, 1993.

2, In People ex rel Bracher v. Salvation Arny, 305 Ill. 545 (1922), the
[I'linois Suprenme Court held that the issue of property tax exenption wll depend
on the statutory provisions in force at the tinme for which the exenption is
claimed. This applicant seeks exenption from 1993 real estate taxes. Therefore,
the applicable statutory provisions are those contained in the Revenue Act of
1939 (35 ILCS 205/1 et seq).




Al property of institutions of public charity, all
property  of benefi cent and charitable organizations,
whet her incorporated in this or any other state of the
United States ... when such property is actually and
exclusively used for such charitable or beneficent purposes
and not |eased or otherwise used with a view to profit

L]

The controversy arises as follows:

On Decenber 27, 1993, Lutheran Child and Famly Services of [Illinois
(hereinafter the "applicant”) filed an Application for Property Tax Exenption
with the Du Page County Board of Review (hereinafter the "Board"). Sai d
application alleged that the entirety of DuPage County Parcel |ndex Number 03-20-
419-004 was exenpt from 1993 real estate taxes under the applicable version of
Section 205/19.7. (Dept. Ex. No. 1).

The Board subsequently reviewed the application and reconmended to the
I1linois Departnment of Revenue (hereinafter the "Departnent"”) that the entire
parcel be granted a full year's exenption. (1d.). On Decenber 7, 1995, the
Departnent partially accepted this recommendation by issuing a certificate
exenpting all portions of the subject parcel except for Chapman House and the
| and beneath, both of which it found to be in non-exenpt use. (Dept. Ex. No. 2).

Applicant later filed a tinely appeal to this partial denial (Dept. Ex. No.
3) and thereafter presented evidence at a formal administrative hearing that took
pl ace on Cctober 23, 1996. Fol | om ng subm ssion of all evidence and a careful
review of the record, it is reconmended that the Departnent's determ nation as to
Chapman House be nodified to reflect that only the following certain portions
thereof (together with an appropriate anmount of underlying ground) be exenpt from
real estate tax for 33% of the 1993 assessnent year: the entirety of unit D; the

entirety of the west garage and 1/3 of the east garage.

FINDINGS OF FACT:




1. The Departnent's jurisdiction over this mtter and its position
therein, nanmely that Chapnman House and its underlying ground were not in exenpt
use throughout 1993, are established by the adm ssion into evidence of Dept.
G oup Ex. No. 1 and Dept. Ex. No. 2.

2. Applicant was founded in 1873. Its original purpose was to provide
care, guidance and |ove to orphans in the Chicagoland area. Applicant Ex. No. 3.

3. Applicant did not submt its original Articles of Incorporation.
However, it filed Anendnents to said Articles on June 6, 1974. These amendnent s,
filed pursuant to the General Not For Profit Corporation Act of Illinois,

indicate that applicant is organized for the foll ow ng purposes:

A. To receive and care for orphaned, dependent, neglected
del i nquent and ot her handi capped children and rear them in
the admonition of the Lord according to the teachings of
the Wrd of G D

B. To give encouragenent to famlies to mamintain or
rehabilitate their homes, and to discourage the renpval of
children from their famlies, excepting for conpelling
reasons, recognizing the values of kinship and the Church

C. To provide institutional service where it is needed,
D. To provide foster famly care, housekeeper service or any
other type of facility, care and service which is deened

best for such children;

E. To provide or to obtain nmaintenance, nedical care,

general and special education, including manual training
and the industrial arts, religious training, recreation,
vocati onal guidance, and noral, intellectual, aesthetic and
physi cal cul ture; to provi de or obt ai n compet ent

psychol ogi cal, psychiatric and social services; to assist
the children in securing suitable enmploynent leading to
sel f support and independence, and to fit them for useful
Christian citizenship;

F. To provide, when deened advisable, for the adoption of
such children by proper persons; and,

G To participate in and carry on any and all other genera
soci al services of a charitable and philanthropic nature.

Applicant Ex. No. 6; Tr. p. 15, 19.



4. Applicant provides the above services at various |ocations throughout
the State of Illinois. It operates approximately 40 service centers statew de
but owns only six of the properties wherein these service centers are |ocated.
Tr. pp. 17 - 18.

5. Wth the exception of Chapman House, all of the six properties
applicant owns are exenpt fromreal estate taxes. Tr. p. 18.

6. Chapman House is part of a larger (46,000 square feet) conplex
commonly known as the Lutherbrook Canpus that is |ocated at 343 West Lake Street,
Addi son, Illinois. Applicant assunmed ownership of this complex, which is
situated on Du Page County Parcel Index Nunber 03-20-419-004, (hereinafter the
"subject parcel") via a warrantee deed dated Septenber 1, 1973. Appl i cant Ex.
Nos. 1 & 9; Tr. pp. 12 - 13.

7. The complex is inproved with the follow ng structures: Lut her br ook
Children's Center, a residential treatnment facility; Collins Goup Hone; the
White House, a residence for pregnant wonen who are being serviced by applicant's
adoption unit; the Seegers Center, a four-wing office conplex which applicant
uses to provide famly counseling and other services; and the Chapman House. Tr.
pp. 10 - 11, 24 - 25, 35.

8. Chapman House itself consists of a one-story building that occupies
3,546 square feet. The building features two 884-square foot garages, one
| ocated at the east end of the building, the other |ocated at the west end of
sane. It also contains two small one-bedroom apartments,3 five small studio

apartnents,?

and a 368-square foot boiler room Applicant Ex. No. 7; Tr.p. 35.
9. All of the apartnents, as well as the boiler room are located in

between the two garages. Id.

8, The bedroons in these apartnments neasure 299 square feet, while
the living roons occupy 368 square feet.

4, Each apartnment was approxi mately 368 square feet.
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10. From January 1, 1993 until Septenmber 1, 1993, applicant used all but
one of the apartnents for rental housing. Mbst, if not all, of its tenants were
staff personnel or childcare workers who elected to live at the complex while
enpl oyed at the Lutherbrook Canpus. Tr. pp. 20 - 21

11. Applicant did not require any of the tenants to live in the apartnents
or otherw se condition their enploynent on canpus residency. Id.

12. Applicant termnated the residential uses of Chapman House on
Septenber 1, 1993. It did so as part of an initiative to expand services.
Al though it eventually concluded that the cost of converting Chapnan House to a
service-oriented facility was too great, applicant nonethel ess included Chapnman
House in its initiative by using it for storage. Tr. p. 30.

13. Applicant began storing itens in Chapnman House immediately after
terminating its residential use. Phot ogr aphs, at |east four of which are date
stanped Septenber 13, 1995, disclose that applicant stored the following itens

in various sections of Chapman house:

A. Bi cycl es, a sofa, a door, a tractor and ot her
| andscapi ng equi prent in the west garage;

B. Bi cycl es, a gardening hose, a folding chair, a bag of
charcoal and other materials used at Collins Goup Hone in
t he east garage;

C. A bedboard, a large box with unspecified contents and
other furniture in apartnent A

D. A sofa and at |east one chair in apartnent B;

E. A mattress, a credenza, a tall chest of draws and ot her
furniture in apartment C

F. Bi cycles in Apartnent D
G Boxes and ot her containers containing unspecified itens

(except that one open box is clearly nmarked "Cream of
VWheat") in apartment E

App. Ex. No. 8; Tr. pp. 15, 36.
14. Phot ographs further indicate that the |aundry/boiler room contained a

washi ng machine, a dryer, two bicycles, clothes hangers, two fire extinguishers,



a fuse box, a furnace, a hot water heater, piping and other related equipnent.
Id.

15. Applicant did not submt photographs establishing the contents of
apartnents F and G

16. Wiile all of the stored itens were applicant's property, it obtained
"a lot" of the furniture as donations from Wckes Furniture Conpany. It used
unspeci fied amount of this furniture to refurbish the living areas at Lutherbrook
or Collins Goup Horme. However, applicant also distributed other pieces of
furniture to its building in southern Illinois and other inter-agency facilities
that were not | ocated at the Lutherbrook Canmpus. Tr. p. 14, 35-36, 38 - 40.

17. Applicant also used part of the east garage to store itens it received
as donations but resold at the Nice Twice Resale Shop. Tr. p. 36.

18. Applicant operates the Nice Twi ce Resale Shop, which is |ocated away
fromthe Lutherbrook canmpus in Riverside, Illinois. Tr. pp. 36, 45-46.

19. Applicant submtted no evidence as to whether the thrift store was tax
exenpt during 1993.

20. Applicant used the I|andscaping equipnment to service the Lutherbrook
campus. It also allowed children staying at the Lutherbrook Children's Center to
use the bicycles it stored in Chapman house. Tr. pp. 35, 40, 43.

21. Applicant continued using Chapman House for the above-detail ed storage
pur poses throughout the bal ance of the 1993 assessnent year. Tr. p. 38.

CONCLUSIONS OF LAW:

An examination of the record establishes that this applicant has
denmonstrated, by the presentation of testimony or through exhibits or argunent,
evidence sufficient to warrant exenpting portions of Chapman House from real
estate taxes for 33% of the 1993 assessnent year. Accordingly, wunder the
reasoning given below, the Departnment's findings that Chapman House and its
underlying ground were not in exenpt use throughout 1993 should be nodified. In

support thereof, | make the foll owi ng concl usions:



Article I X, Section 6 of the Illinois Constitution of 1970 provides as

foll ows:
The Ceneral Assenbly by law may exenpt from taxation only
the property of the State, units of |ocal governnent and
school districts and property used exclusively for
agricultural and horticultural societies, and for school,
religious, cenmetery and charitabl e purposes.
The power of the General Assenbly granted by the Illinois Constitution

operates as a limt on the power of the General Assenbly to exenpt property from
t axati on. The Ceneral Assenbly may not broaden or enlarge the tax exenptions
permtted by the Constitution or grant exenptions other than those authorized by

the Constitution. Board of Certified Safety Professionals, Inc. v. Johnson, 112

I11.2d 542 (1986). Furthernore, Article |IX Section 6 is not a self-executing
provision. Rather, it nerely grants authority to the General Assenmbly to confer

tax exenptions within the [imtations inposed by the Constitution. Locust G ove

Cenmetery Association of Philo, Illinois v. Rose, 16 11l.2d 132 (1959). Moreover,

the General Assenbly is not constitutionally required to exenpt any property from
taxation and may place restrictions or limtations on those exenptions it chooses

to grant. Village of OGak Park v. Rosewell, 115 IlI. App.3d 497 (1st Dist. 1983).

Pursuant to its Constitutional nandate, the General Assenbly enacted the
Revenue Act of 1939, 35 ILCS 205/1 et seq. The provisions of that statute which
govern disposition of the present matter are found in 35 ILCS 205/19.7. In

rel evant part, that provision states as foll ows:

Al  property of institutions of public charity, all
property  of benefi cent and charitable organizations,
whet her incorporated in this or any other state of the
United States [is exenpt from real estate taxation]

when such property is actually and exclusively used for
such charitable or beneficent purposes and not |eased or
otherwi se used with a viewto profit ...[.]

It is well established in Illinois that a statute exenpting property from
taxation nust be strictly construed against exenption, with all facts construed

and debatable questions resolved in favor of taxation. Peopl e Ex Rel. Nordl and




v. the Association of the Wnnebego Hone for the Aged, 40 IIl.2d 91 (1968)

(hereinafter "Nordlund"); Gas Research Institute v. Departnent of Revenue, 154

1. App.3d 430 (1st Dist. 1987). Based on these rules of construction,
Illinois courts have placed the burden of proof on the party seeking exenption,

and have required such party to prove, by clear and convincing evidence, that it

falls within the appropriate statutory exenption. | mmanuel Evangelical Lutheran
Church of Springfield v. Departnent of Revenue, 267 IIll. App. 3d 678 (4th Dist.
1994) .

Here, the appropriate exenption pertains to "institutions of public
charity." 1llinois courts have long refused to apply this exenption absent

suitable evidence that the property in question is owed by an "institution of
public charity"” and "exclusively used" for purposes which qualify as "charitable"

within the neaning of Illinois |aw Met hodist O d People's Hone v. Korzen, 39

I11.2d 149, 156 (1968).

In this case, admnistrative notice of the Departnent's determ nation dated
Decenber 7, 1995 establishes that this applicant is an "institution of public
charity"” within the neaning of Section 205/19.7.° Sai d determ nation further
establishes that all portions of the subject parcel, except for Chapman House and
its underlying ground, were in exenpt use throughout the 1993 assessnent year.

Neit her the applicant nor the Board have challenged these findings in the
present proceedi ng. Therefore, |1 shall |eave sane undisturbed and limt any
remai ning analysis to the issue of whether Chapman house and its wunderlying

ground were in exenpt use during any portion of the 1993 assessnent year.

>, For further information as to this applicant's exenpt status, see,
Lutheran Child and Family Services of Illinois, Departmental Docket No. 93-84-
115. (Springfield parcel purchased by applicant on Septenber 17, 1993 hel d exenpt
for part of 1993 assessnent year on grounds that it was being devel oped for
appropriate purposes as of the date of purchase). See also, discussion of
Lutheran Child and Famly Services of Illinois v. Departnent of Revenue, 160
I1'1. App.3d 420 (2nd Dist. 1987), infra at pp. 9-10.
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Analysis of that topic begins with admnistrative notice of Lutheran Child

and Famly Services of Illinois v. Departnent of Revenue, 160 II1. App.3d 420

(2nd Dist. 1987). There, the court held that portions of the Lutherbrook Center,
i ncl udi ng Chapman House, were not in exenpt use during the unspecified tax year
i n question.

The Lutheran court began its analysis by noting that "the Departnent [had

previously determ ned] that the garage portion, which constitutes 10% of [ Chapnman

House], was exenpt." Lut heran at 422. The court left that determ nation,
which was not on appeal, undisturbed and proceeded to analyze whether the
remai ni ng portions of Chaprman House were exenpt. It based this analysis on the

criteria established in Benedictine Sisters of the Sacred Heart v. Departnent of

Revenue, 155 I1Ill. App.3d 325 (2nd Dist. 1987), wherein the court held that
caretaker and other simliar buildings are not exenpt unless applicant
establi shes one of two conditions: first, that the resident-enpl oyee perforns an
exenpt function, such as educational or religious duties, and is required by
those sane exenpt duties to live in the residence; or, second, that the resident-
enpl oyee perfornms his duties in furtherance of the institution's exenpt purpose

in the building. See also, Cantigny Trust v. Departnment of Revenue, 171 I11.

App. 3d 1082 (2nd Dist. 1988); Grl Scouts of DuPage County Council, Inc. .

Departnent of Revenue, 189 Il|. App.3d 858 (1989).

The Lutheran court held that Chapman House did not satisfy the above
criteria for two reasons: first, those who lived there were not required to do so
"by any formal rule[;]" and second, that "no educational activities [were]

perforned there.” Lutheran Child and Famly Services, supra at 426.

These criteria bar exenption for that portion of 1993 wherein applicant used
Chapman House for residential purposes. However, "a determ nation of exenpt or
taxable status for one year is not res judicata for any other tax year even where

ownership and use remain the sanme."” Jackson Park Yacht Cub v. Departnment of

Local Governnent Affairs, 93 Ill. App.3d 542 (1st D st. 1981). Ther ef or e,




neither these criteria nor that portion of the Lutheran holding pertaining to
Chapman House bar exenption as to that 33% of the 1993 assessnment year® wherein
appl i cant used sane for storage.

In Evangelical Hospitals Corporation v. Departnent of Revenue, 233 111.

App.3d 225 (2nd Dist. 1991), (hereinafter "EHC') the court analyzed whether a
| easehol d interest, held by appellant's non-exenmpt for-profit affiliate,
satisfied the exenpt use requirenments set forth in the applicable version of
Section 200/ 15-65. The | easehold covered approximately 18,6000 square feet and
was divided into the follow ng uses: first, an area used to provi de managenent to
four of appellant's hospitals; second, a pharmacy; third, various physician
offices and high tech nedical centers; and fourth, an area used for purposes
related to joint ventures undertaken by the | essee and various physici ans.

The court held in favor of exenption. However, it limted the exenption to
those portions of the subject property which were actually used to provide
managenent and administrative services to the appellant. According to the court,
only these portions had been proven to be "reasonably necessary" for appellant's
efficient admnistration. EHC, supra at 574. The renmi nder were found not to be

in exenpt use based on various failures of proof. Id. at 574 - 575. See also,

5, See, 35 ILCS 205/27a, the relevant portion of which states as foll ows:

The purchaser of property on January 1 shall be considered
the owner [who is therefore liable for any taxes due] on
that day. Provi ded, however, that whenever a fee sinple
title or lesser interest in property is purchased, granted,
taken or otherwise transferred for a use exenpt from
taxation under this Act, such property shall be exenmpt from
taxes from the date of the right of posession, paynment or
deposit of the award therefor. Wenever a fee sinple title
or lesser interest in property is purchased, granted taken
or otherwise transferred from a use exenpt from taxation
under this Act to a use not so exenpt, such property shal
be subject to taxation from the date of the purchase or
conveyance.

35 ILCS 205/ 27a.
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Menorial Child Care v. Departnent of Revenue, 238 I|Ill. App.3d 985 (4th D st.

1992), (hereinafter "MCM') (appellant's child care center held tax exenpt based
on finding that subject property was "reasonably necessary" to further the exenpt
purposes of appellant's exenpt affiliate, Menorial Medical Center). MM at 991
- 993.

The instant record is factually simliar to EHC in that it establishes that
some portions of Chapman House were used to store bicycles and other materials
that were "reasonably necessary” to further the exenpt operations of the
Lut her br ook campus. However, |ike EHC, the record also contains nunerous
evidentiary deficiencies which prohibit the conclusion that the entire facility
was in exenpt use during 33% of the 1993 assessnent year.

The primary use of real estate, rather than its incidental use or uses,

determ nes tax exenpt status. Illinois Institute of Technology v. Skinner, 49
I11.2d 59 (1971), (hereinafter "I1T"). This elementary principle provides a
general framework for the remaining analysis. However, our courts have

recognized that it can be subject to variable applications in the follow ng

"distinct situations[:]"

First is the case where the property as a whole, or in
unidentifiable portions is wused both for an exenpting

pur pose and a non-exenpting purpose. The property will be
wholly exenpt only if the fornmer use is primary and the
latter is nerely incidental. [citations ommtted]. In the

second situation, an identifiable portion of the property
may be exenpt, while the remainder is taxable if it is a
substantial rather than incidental portion of the property
and is used for a non-exenpting purpose or not at all.
[citations onmitted].

1T at 66.

The 11T court applied these principles to a record which established that
only a portion of the 107-acre tract under consideration was actually used for
exenpt educational purposes. It exenpted that specific portion and held that

"[where a tract is used for two purposes, there is nothing novel in exenpting
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the part used for an exenpt purpose and subjecting the remainder to taxation."
Id. at 64.

This case is somewhat dissimlar to IIT in that the use in question involves
storage rather than actual exenpt activity, such as classroom instruction. The
former is inherently nore susceptible to mxed use in that sonme or all of the
items stored could not have (or, as is true in the present case, mght not be
proven to have) any connection to the actual exenpt activity. Therefore, the
area wherein applicant stores these itens may not be exenpt merely because
applicant uses it for storage.

Unli ke classroominstruction, storage is also nore open to changing uses in
that the applicant could store different itens (sone of which might not further
exenpt activity) in the storage area during different tax years or parts thereof.
For this and all the aforementioned reasons, it is particularly inportant to
exam ne all of the evidence pertaining to use and determ ne whether applicant has
in fact proven that Chapman House was primarily used for exenpt purposes.

Based on certain mxed uses and associated failures of proof detailed bel ow,
I conclude that applicant has failed to sustain that burden. Thus, it seens
logical to enploy 11T s partial exenption analysis to determne whether any
distinctly identifiable portion (or portions) of Chapman House was (were)
"reasonably necessary" to facilitate exenpt activity subsequent to August 31,
1993.

Applicant stored furniture in apartnents A, B and C after this date.
Al t hough applicant used some of this furniture to refurbish the Collins G oup
Honme, is also distributed other unspecified anmounts of same to its building in
southern Illinois and other inter-agency facilities that were not |ocated on the
Lut her br ook Canpus.

Applicant did not identify which specific itens of stored furniture it used
to refurbish the Collins Goup Hone. Nor did it submt any evidence (i.e.

exenption certificates) specifically establishing that the facilities not |ocated
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on the Lutherbrook Campus, including the one in southern Illinois, were tax
exenpt. Absent such evidence, | amunable to discern whether the itens stored in
apartnments A, B and C were primarily used at Lutherbrook or otherwise primarily
used to facilitate appropriate activity at other tax-exenpt facilities.’
Therefore, these wunits fail to qualify for exenption under the "reasonably
necessary" standard articulated in EHC

Applicant also did not submt any evidence establishing the contents of
apartnments F and G It additionally failed to specifically denonstrate how the
boxes and <containers stored in apartnment E furthered exenpt activity at
Lut her br ook. Hence both the above reasoning and the rules cited supra at p. 8
mandate that applicant has failed to sustain its burden of proof as to these
units. For this and all the above stated reasons, | conclude that apartnments A,
B, C E, F and G and their underlying ground should not be exenpt from real
estate taxes for 33% of the 1993 assessnent year.

The above analysis does not address the exenpt status of apartnent D, the
garages or the boiler room Wth respect to apartnment D, both the photographs
(applicant Ex. No. 8) and the testinony of applicant's admnistrative services
manager, Jeffrey Schultz, establish that the bicycles stored therein were used by

children residing at Lutherbrook during 1993. (Tr. pp. 35 - 38).

7, In connection with this conclusion, | would note that the testinony of
applicant's director of facilities managenent, Charles Ayres, establishes that
appl i cant operated approximately 40 service facilities in the State of Illinois.
(Tr. pp. 17-18). Said testinony further establishes that applicant owns the
properties which house six of these facilities and that all six of same are tax
exenpt . However, neither this testinmony nor any other evidence of record

establishes the precise identity of these tax-exenpt facilities.

The record is also devoid of evidence proving what, if any, exenpt status
attached to the remmining 34 service facilities. Wthout this evidence, and
considering that the six exenpt properties constitute only 15% of the total
nunber of service facilities, it seenms highly probable that sone of the stored
furniture could be used at non-exenpt facilities. Therefore, it is equally
likely that this furniture would neither facilitate nor be used in connection
w th exenpt activity as required by EHC, supra.
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The residential nature of the prograns adm ni stered at Lutherbrook provide a
nexus with the exenpt therapeutic activities conducted therein. As such, any
activities associated with residential prograns, including bicycle riding, would
necessarily facilitate exenpt activity. Hence, it appears that the space wherein
applicant stored these bicycles would qualify for exenption under EHC
Therefore, both apartnment D and its underlying ground should be exenpt from real
estate taxes for 33% of the 1993 assessnent year.

A simliar rationale applies to the garages. Phot ogr aphs establish that
applicant stored bicycles, |andscaping equi prment and ot her paraphernalia used at
Lutherbrook in the west garage. Applicant did not use this equipnent at any
| ocation except Lutherbrook. Furthernmore, all of the equipnment served grounds
keeping and other functions that were "reasonably necessary"” to Lutherbrook's
exenpt operations. Therefore, the area used to store same should receive an
appropriate exenption fromreal estate taxes.

Exenption of the east garage depends on sonmewhat different considerations.
This portion of Chapman House was used to store bicycles, a garden hose and ot her
materials stored at Collins G oup Hone. However, it was al so used to store itens
that were resold at applicant's thrift shop.

This thrift shop is not |ocated at Lutherbrook. Mor eover, applicant
submitted no evidence establishing the thrift shop's exenpt st at us.
Consequently, | amunable to ascertain whether the area used to store itens sold
at this facility were "reasonably necessary" to facilitate exenpt activity.
However, photographs do disclose that the east garage is divided into three
separate parking areas and that one of them contains only bicycles and gardening
equi pnent . Accordingly, pursuant to the above rationale, and the holdings in
EHC, supra and |IT, supra, | conclude that 1/3 of the east garage (and its
underlying ground) should be exenpt from real estate taxes for 33% of the 1993

assessnent year.

14



The evidence pertaining to the boiler roomfails to disclose any connection
to exenpt activity. Specifically, applicant did not introduce any evidence
indicating that the itenms contained therein, (including a washing nachine, a
dryer and ot her mechanical equipnent), were used by Lutherbrook residents or its
enpl oyees in a manner that would facilitate exenpt activity. Wt hout such
evi dence, and considering the likelihood that applicant's election to term nate
residential use as of Septenber 1, 1993 left much (if not all) of this equi pnent
unused, | nust conclude that applicant has failed to prove that the contents of
the boiler roomwere in actual, exenpt use after that date.

In sunmary, applicant has failed to prove that nost of the individual units
in Chapman house and its boiler roomwere in actual, exenpt use after August 31,
1993. It has nonetheless has proven that unit D, all of the west garage and 1/3
of the east garage were "reasonably necessary" to effectuate exenpt activity at
Lut herbrook during that tine. Accordingly, that portion of the Departnent's
determ nation pertaining to Units A, B, C E, F and G as well as the boiler room
and 2/3 of the east garage, (together with the appropriate anount of underlying
ground) should be affirned. However, that portion of the determ nation
pertaining to unit D, all of the west garage and 1/3 of the east garage
(concurrently with the appropriate amount of underlying ground should be reversed
to reflect an exenption for 33% of the 1993 assessnent year.

WHEREFORE, for all the above-stated reasons, it is ny recommendation that
the Departnent's determnation as to Chapman House and its underlying ground be

nodi fi ed as set forth above.

Dat e Alan |. Marcus,
Adm ni strative Law Judge
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